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CORPORATE DISCLOSURE STATEMENT

Pursuant to Fed. R. App. P. 26.1, the InterstateildbGas Association of
America (“INGAA”) is an incorporated, not-for-protrade association representing
virtually all of the interstate natural gas transsmn pipeline companies operating
in the United States. INGAA has no parent compaisielssidiaries, or affiliates that
have issued publicly traded stock. Most INGAA membsmpanies are
corporations with publicly traded stock.

The American Gas Association (“AGA”) is an incorptad, not-for-profit
trade association representing local energy coragahat deliver natural gas in the
United States. AGA has no parent companies, swrs@di or affiliates that have
issued publicly traded stock. Some AGA member camgs are corporations with
publicly traded stock.

The American Petroleum Institute (“API”) is an imporated, not-for-profit
trade association representing all aspects of Ara&rpil and gas industry. API has
no parent companies, subsidiaries, or affiliatasiive issued publicly traded stock.
Some APl member companies are corporations withigulraded stock.

The Chamber of Commerce of the United States of riaad“Chamber”) is
a non-profit, tax-exempt organization incorporatethe District of Columbia. The
Chamber has no parent corporation, and no pubhelg company has 10% or

greater ownership in the Chamber.
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The National Association of Manufacturers (“NAMY an incorporated, not-
for-profit trade association representing domest@nufacturers. NAM has no
parent companies, subsidiaries, or affiliates b@ate issued publicly traded stock.
Some NAM member companies are corporations withHigyliraded stock.

s/Lela M. Hollabaugh

Lela M. Hollabaugh
Counsel

Dated: May 15, 2019
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INTEREST OF AMICI CURIAE

These amici curiae (“Industry Amici’) represent critical domestic
infrastructure — namely, the interstate natural ggeeline industry as well as
manufacturers and other companies that dependpetfin®s to deliver natural gas.
INGAA represents virtually all of the interstatepeline companies in the United
States. INGAA members transport the vast majoritthe nation’s natural gas
through a network of almost 200,000 miles of intEes pipelines and storage
facilities

AGA represents more than 200 local energy compahgisdeliver natural
gas throughout the United States. More than sevemty million residential,
commercial, and industrial gas customers in thentguwhich is 95% of all such
customers) receive their gas from AGA membgers.

API represents all facets of the natural gas ahthdustry, which supports
10.3 million jobs and nearly 8% of the U.S. econoflyl’'s 600+ members include
exploration, production, refining, marketing, pipel, service, and supply firnis.

The Chamber is the world’s largest business femeralt represents 300,000

1 SeelNGAA, Pipelines 101: Economigcslatural Gas Facts, Pipeline Fun Fagts
https://www.ingaa.org/Pipelines101/Economics/2581délineFunFacts.aspx (last
visited May 15, 2019).

2 SeeAGA, About Us https://www.aga.org/about/ (last visited May 1519
3 SeeAPI, About AP) https://www.api.org/about (last visited May 1918).



Case: 19-1191 Document: 003113239304 Page: 11  Date Filed: 05/15/2019

direct members and indirectly represents the ister@f more than 3 million
companies and professional organizations of eveey s every industry sector, and
from every region of the countfyAn important function of the Chamber is to
represent the interests of its members in matteferé Congress, the Executive
Branch, and the courts. To that end, the Chamigedady filesamicus curiadriefs

in cases that raise issues of concern to the natiusiness community.

NAM is the voice of the manufacturing industry retUnited States, which
employs more than 12 million people and contrib@225 trillion to the economy
annually> NAM members depend on natural gas for fuel and, laea new pipelines
have created more than 60,000 manufacturing jafrsthflem, “direct access to
natural gas pipelines is vital to local productand environmental stewardship.”

The IndustryAmici have substantial interests in continued investrreand
development of interstate natural gas infrastragtand in ensuring predictable and
consistent laws that affect that infrastructureedé interests are increasingly

important: according to federal authorities, intetes natural gas pipelines are “[t]he

4 See Chamber,About https://www.uschamber.com/about/about-the-us-chambe
(last visited May 15, 2019).

> SeeNAM, About https://www.nam.org/About/ (last visited May 15,120.

® SeeNAM Center for Manufacturing Researdmergizing Manufacturing: Natural
Gas and Economic GrowttMay 2016), https://www.nam.org/Data-and-Reports
/Reports/Natural-Gas-Study/Energizing-Manufactwfigcutive-Summaryy/.
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arteries of the Nation’s energy infrastructufdhe natural gas they move heats 69
million American home$§,generates over 30 percent of the nation’s eléistfic
provides a key component of fertilizer that is usedrow our food, and in raw form
is a component of many manufactured go®d3emand for natural gas continues to
increase because it is abundant, clean, and alferéfaso additional infrastructure
will be needed for the foreseeable futtie.

Through this brief, the Indust@miciprovideinformation about the interstate
natural gas pipeline industry and other industribat depend on interstate
transmission of natural gas. The need to ensuresado a supply of natural gas

adequate to meet the nation’s energy requiremesttedstrates the importance of

" Sedl.S. Pipeline and Hazardous Materials Safety Adn@eneralPipeline FAQs
https://www.phmsa.dot.gov/faqs/general-pipelinesfégst visited May 15, 2019).

8 SeeAGA, Natural Gas Safety Resilience Innovation 2019 Riay61 (2019),
http://playbook.aga.org/#p=61 (last visited May 2619).

® SeeU.S. Energy Info. Admin.What is U.S. electricity generation by energy
source? https://lwww.eia.gov/tools/fags/faq.php?id=427 &8st visited May 15,
2019).

10 SeelNGAA, Pipelines 101: Economic#latural Gas Facts, Pipeline Fun Fagts
https://www.ingaa.org/Pipelines101/Economics/258%945.aspx (last visited
May 15, 2019).

11SedJ.S. Energy Info. Admin Annual Energy Outlook 201 8ttps://www.eia.gov/
outlooks/aeo/ (last visited May 15, 2019).

12 See INGAA, North American Midstream Infrastructure Through 203
Significant Development Continue€s’ (June 18, 2018)https://www.ingaa.org
/File.aspx?id=34703.
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an affirmancé?

SUMMARY OF THE ARGUMENT

New Jersey is asking the Court for a seismic ghiféderal law applicable to
the development of critical interstate natural gigeline infrastructure in the United
States: for States to have a unilateral and uncained veto, subject to their sole
discretion, over federally approved pipeline prtgebased on an expansive and
unprecedented view of the Eleventh Amendment. Nierfd court ever has done
what New Jersey is asking this Court to do, ansl@aurt should not be the first, for
two main reasons.

First, the text, history, and purpose of the Natural Getsllustrate how New
Jersey’s position is an affront to Congress’s wetled constitutional authority to
regulate interstate commerce in natural gas. Cesgtesigned the Natural Gas Act
to give States the opportunity to have a voicehadpproval process for new and
expanded interstate natural gas pipeline infragirac but Congress did not grant
States an unconstrained veto over federal apprdaal& has with respect to land
acquisition and eminent domain in other infrastnoetstatutes). Further, Congress

established the Natural Gas Act as entirely dep@ratepipeline companies to build

13 IndustryAmici file this brief with the consent of the partieswrfuant to Federal
Rule of Appellate Procedure 29(a)(4)(E), counsettie IndustryAmicicertifies that

this brief was not written in whole or in part bgunsel for any party, and that no
person or entity other than tlaenici, their members, and their counsel has made a
monetary contribution to the preparation and subimisof this brief.
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and operate federally approved critical pipelineastructure for the benefit of all,
something that no arm of the federal governmentladsh or does now. Critically,
Congress amended the Natural Gas Act to delegatdetteral eminent domain
power to pipeline companies, thereby placing tham@panies in the shoes of the
federal government, imlirect response to interference in the development of
federally approved critical pipeline infrastructlrg numerous States — the same
sort of interference that New Jersey now seekagage in. Federal courts have long
upheld the Natural Gas Act and Congress’s delegatithe federal eminent domain
power to interstate natural gas pipeline compassasecessary to regulate interstate
commerce in natural gas. New Jersey’s positionResinEast cannot condemn any
property in which the State has any kind of proparterest cannot be reconciled
with this statutory scheme or Congress’s well-sdtduthority to establish it.
SecondNew Jersey’s Eleventh Amendment attack on Costgesithority to
delegate the federal eminent domain power to itgersnatural gas pipeline
companies under the Natural Gas Act presents sepmctical problems. Indeed,
the relief that New Jersey is requesting in thggeeals demonstrates how a single
State could immediately and seriously disrupt teeedbpment of critical pipeline
infrastructure in the United States, if the dooopened by this Court. If this Court
were to create the unconstrained veto that Neveyéias requested, any State could

seek to undermine federally approved interstaterabyas pipeline projects simply
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by acquiring (or being gifted) any kind of propemtyerest in parcels of land in the
proposed pathway of the pipeline. The only lirmttbe ability of a State to seek to
interfere is the State’s own whims: if a State passland acquisitions as part of a
policy agenda, which may change from time to tithe, State will be able to claim
an unrestricted ability to disrupt, impede, and revdock the development of
interstate pipeline infrastructure within its bargle This is untenable today for the
same reason that the absence of a statutory delegdthe federal eminent domain
power was untenable more than seventy years agaube ultimately, it means that
natural gas will not be able to be transportediarstate commerce and get delivered
to American citizens and businesses that depernid drnis Court should affirm.

ARGUMENT

I. New Jersey’'s assertion that the Eleventh Amendmentprohibits
condemnation of its property interests by interstag¢ pipeline companies
Is incompatible with the Natural Gas Act and an affont to Congress’s
well-settled authority to regulate interstate commece in natural gas.

New Jersey’s assertion that the Eleventh Amendp@ttibits condemnation
of its property interests by interstate pipelinempanies is fundamentally
incompatible with numerous aspects of the textohys and purpose of the Natural
Gas Act.Seel5 U.S.C. 88 717et seq That is important because, as explained
below, Congress’s authority to regulate interstat@mmerce empowers it to delegate
to private companies its power to exercise emim@mhain over lands owned by

States. That is precisely what Congress did ilNguiral Gas Act, in direct response
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to efforts by States to block much-needed intezgpgteline infrastructure. Indeed,
the expressly stated purpose of the amendmene tddkural Gas Act delegating the
federal eminent domain power to federally appropgelines was to “correct this
deficiency and omissiont the Act. SeeS.ReP. 80-429 at 3 (1947).

A. The Natural Gas Act provides a statutory frameworkthat allows

States to have a voice but not an unconstrained \@etin the
development of interstate natural gas infrastructue.

The Natural Gas Act was passed in 1938 to “to ptothe interest of
consumers in an adequate supply of gas and atn&alsarates.”Clark v. Gulf Oil
Corp.,, 570 F.2d 1138, 1145-46 (3d Cir. 1977). To acd@inphis purpose, Section
7 of the Act provides for a process in which areistate natural gas pipeline
company must apply to the Federal Energy Regula&omymission (“FERC”) for a
Certificate of Public Convenience and Necessityeftl@icate”) to build new or
expand existing interstate natural gas infrastmgct8eel5 U.S.C. § 717f. The
threshold inquiry for the pipeline company befoeeldng a Certificate and for
FERC before issuing a Certificate is whether evigenf the demand for the project
necessitates new or expanded infrastructure.

After determining that there is sufficient demarat & project, pipeline
companies consider extensive information about @/tersite new infrastructure,
much of which is also ultimately considered andieeed by FERC during the

application process. These considerations incladeng other things, locations of
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available connections to existing pipelines, emgptiright of way, terrain,
waterbodies, population density, environmental igast concerns, potential
environmental impacts, constructability, existirtdity corridors, cemeteries, tribal
interests, and areas of historical and culturalifance.

Only after a very thorough agency review, evaluatamd approval of a
pipeline company’s proposed project does FERC iss@ertificate. In deciding
whether to issue a Certificate, FERC also considgtsnsive information relating
to the proposed project, including existing natugas market impacts, potential
adverse impacts on affected landowners and comiasnienvironmental and
economic impacts, and comments and arguments fiomerous stakeholdets.
One of the many factors that FERC considers isetktent to which it will be
necessary for the pipeline company to use emin@mtadh to place the pipeline into
service.See88 FERC { 61,227, at 61,737 (1999).

The Natural Gas Act delegates the federal poweerninent domain to
pipeline companies only if they (1) hold a FERC t@ieate and (2) are unable to
acquire by contract the property interests necgsgarcomplete the federally

approved projectSeel5 U.S.C. § 717f(h). Importantly, eminent domaiaynbe

14 See Certification of New Interstate Natural Gaseflipe Facilities 88 FERC
161,227 (1999)larified, 90 FERC 9 61,128urther clarified 92 FERC Y 61,094
(2000).
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used to acquire only the property interests that secifically reviewed and
determined by FERC to be necessary for the profeee id. Additionally, the
pipeline company must establish in court that ietaghese statutory requirements
before it may condemn any necessary ldad®

Two features of this statutory framework are patady important in these
appeals. First, States (as well as private citizens and private a@uodblic
organizations) have a voice (if they choose) in fdderal approval process at
multiple points before an interstate natural ggselme project is approved and
before the pipeline company becomes a federal deled the power of eminent
domain!® Indeed, numerous New Jersey government entitiegicipated

extensively in the FERC Certificate proceedingatial) to these appeals.

15 Seealso Columbia Gas Trans., LLC v. 1.01 Acres, Mardéess in Penn Twp.,
York Cty., Pa.768 F.3d 300, 304 (3d Cir. 2014).

16 See FERC, Process for Natural Gas Certificateshttps://www.ferc.gov/
resources/processes/flow/gas-2.asp (last visitedy M&, 2019) (flow chart
explaining process and identifying opportunitiesgablic input).

17See, e.gLetter from John Gray, Deputy Chief of Staff, ND&pt. of Envtl. Prot.,
to Kimberly Bose, Secretary, FERC (Dec. 20, 2018) file FERC Docket No.
CP15-558); Letter from Michael Catania, Chair, NN&t. Lands Tr., to Kimberly
Bose, Secretary, FERC (Feb. 9, 2018) (on file FEHRGCket No. CP15-558);
Comments of the N.J. Div. of Rate Counsel, FERCKabbdlo. CP15-558 (Sept. 12,
2016); Letter from Katherine Marcopul, Deputy Statistoric Pres. Officer, N.J.
Historic Pres. Office, to Kimberly Bose, SecretdfiERC (April 11, 2019) (on file
FERC Docket No. CP15-558); Letter from Margaret dédtrom, Exec. Dir., N.J.
Highlands Water Prot. and Planning Council, to Kemip Bose, Secretary, FERC
(August 23, 2016) (on file FERC Docket No. CP15%K%&tter from Susan Payne,
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Second although States have a voice in the federal agprprocess for
interstate natural gas pipelines, the text of taeukal Gas Act does not allow States
an unconstrained power to veto federal approvaafpipeline project. 15 U.S.C. §
717f(h)*® As discussed below, Congress intentionally did getnt States this
authority.See infraPart I.C.

The absence of an unconstrained State veto powtteiMNatural Gas Act
stands in stark contrast to other statutory delegatof the federal eminent domain
power, some of which do provide States an unconsiaveto with respect to land
acquisition and eminent domafdee, e.g49 U.S.C. § 24311(a) (statute delegating
federal eminent domain power to Amtrak, but prawgithat Amtrak cannot
condemn property owned by a State); 16 U.S.C. §Béderal Power Act provision
restricting federal licensees’ authority to condgmablic parks owned by a State).

B. The Natural Gas Act provides a statutory frameworkthat relies

entirely on interstate natural gas pipeline comparas to ensure an

adequate supply of gas at a reasonable price, andhet federal
eminent domain power is a critical element of thatramework.

The Natural Gas Act establishes a framework thagteddsentirely on

interstate natural gas pipeline companies to buailttd operate natural gas

Exec. Dir., Agric. Dev. Comm., to Kimberly Bosecéetary, FERC (May 31, 2017)
(on file FERC Docket No. CP15-558).

18 The Natural Gas Act expressly does not affecteStaights under the Coastal
Zone Management Act, Clean Air Act, and Clean Watet. Seel5 U.S.C.
8 717b(d).

10
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infrastructure for the benefit of all Americansdahe federal eminent domain power
is a critical element of that framework. FERC hasognized that “[tlhe power of
eminent domain conferred by NGA section 7(h) iaassary part of the statutory
scheme to regulate the transportation and salatafal gas in interstate commerce.”
PennEast Pipeline Co., LLA64 FERC { 61,098 at 29 (2018})tihg Thatcher v.
Tenn. Gas Transmission Cd.80 F.2d 644, 647 (5th Cir. 195@grt. denied 340
U.S. 829 (1950)Williams v. Transcon. Gas Pipe Line Cqrf9 F. Supp. 485, 487-
88 (W.D.S.C. 1950)).

FERC, however, does not condemn property. Insteadederal government
relies exclusively on interstate natural gas pigelcompanies that have FERC
Certificates and satisfy the requirements of theuNd Gas Act to condemn property
for natural gas infrastructure. Put differentlyerd is no arm of the federal
government that exercises the federal eminent dormpawer to build interstate
pipelines and meet the public need of reliably $pamting affordable natural gas
across the country. Rather, the Natural Gas Acviges the interstate pipeline
companies that fulfill this public need the fedeeahinent domain power often
exercised by federal entitie§eel5 U.S.C. § 717f(h). When Congress designed the
Natural Gas Act this way, it intentionally put irgegate pipeline companies in the
shoes of the federal government for purposes ofetieral eminent domain power

as it relates to interstate commerce in naturalges id. see infraPart I.C.
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This exclusive reliance on interstate natural ggselme companies to
condemn property is a unique aspect of the Natdesd Act. Although there are
many similarities between the Natural Gas Act dredRederal Power Actee Ark.
La. Gas Co. v. Hall453 U.S. 571, 578 n. 7 (1981), the Federal Péweexpressly
provides that before a license may be issued davadl utility to exercise the federal
eminent domain power, FERC must make a determimahat the utility’s project
does not affect the “development of any water resgsifor public purposes [that]
should be undertaken by the United States itsdlg”U.S.C. § 800(b). If the
evidence does not support that determination, FERGot authorized under the
Federal Power Act to issue a license to the utditgl any condemnation must be
accomplished by the federal government its€ée id.“Thus, by definition, a
licensed project [under the Federal Power Act] da#smplicate the interests of the
United States to the degree that it is thoughtrdbk that the project be undertaken
by the United States itselfGa. Power Co. v. Sander617 F.2d 1112, 1118 (5th
Cir. 1980) €n bang. So although the United States itself may condproperty for
the purposes of power generation, there is no &a@mtity that condemns property
to facilitate the interstate transportation of matgas.

This distinction between the two statutes is impatrbecause of New Jersey’s
significant concession in the district court pratiegs that the State’s property

interests at issue in these appeals could be gubj@ondemnation by the federal
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government itself. SeeDoc. 36 at 24. This concession obfuscates the tfaadt
condemnation by PennEast is the equivalent of condéon by the federal
government because PennEast is the federal govatisnielegee and there is no
arm of the federal government that condemns prgpertonnection with interstate
natural gas infrastructure.
C. The delegation of the federal eminent domain powen the Natural
Gas Act was added by amendment for the express puspe of

ensuring that States could not interfere with the dvelopment of
interstate natural gas pipeline infrastructure.

The reason why the Natural Gas Act was amendectlegdte the federal
eminent domain power to interstate pipeline comgamith a FERC Certificate is
critically important in these appealSee6l Stat. 459 (1947). According to a well-
developed legislative history and context, disgasaate-law provisions relating to
interstate pipelines posed problems for the deve@y of much-needed interstate
pipeline infrastructure. Multiple States would igoant the right of eminent domain
to pipelines that crossed but did not distributeured gas in that State, and in other
States state law expressly denied the right of entidomain to federally approved
interstate pipelinesSeeS.Rer. 80-429 at 2-3 (1947)As a result, federally approved
interstate pipelines lacked eminent domain authant numerous States. The
expressly stated purpose of the amendment to ther&Nasas Act delegating the
federal eminent domain power to federally appropigelines was técorrect this

deficiency and omission’in the Act. Seeld. at 3 (emphasis added).
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Extensive hearings established that Congress’eearhission of an eminent
domain delegation from the Natural Gas Act createy serious problem$. At
that time, because 94% of the country’s naturalrgasrves were located in four
contiguous states (Kansas, Oklahoma, Texas, angihoa), most natural gas had
to be transported across many states to supplyahnelatnergy to the country’s most
densely populated areas (such as New York and Nmwey)° Because the
pipelines could not exercise the federal eminemhaa power (and there was no
arm of the federal government that condemned lamdbuild natural gas
infrastructuresee suprdart I.B), natural gas often simply could not gewhere it
was needed. Citizens and businesses across th&ycsuffered the consequences
of these problems: during the Congressional Hearitite governor of Kentucky
submitted a statement that described natural gasasjes during winter that caused
the state to limit the availability of natural gas heat and for industrial purposes,

and a similar statement from the governor of WeisgiMia addressed industrial

19See Amendments to the Natural Gas Wetrings on H.R. 2185, H.R. 2235, H.R.
2292, H.R. 2569, and H.R. 2956 Before the H. Coonrinterstate and Foreign
Commerce80th Cong. (1947) (“Congressional Hearingsge alscAlexandra B.
Klass & Danielle Meinhardt,Transporting Oil and Gas: U.S. Infrastructure
Challenges100 bwa L. Rev. 947, 996-98 (2015).

20 SeeCongressional Hearingsupran.19, at 544 (statement of David T. Searls,
Texas Eastern Transmission Corp.)

14



Case: 19-1191 Document: 003113239304 Page: 24  Date Filed: 05/15/2019

shutdowns that left citizens out of wotkMembers of Congress from States with
natural gas shortages voiced support for the ermmd@main delegation because it
would facilitate the transportation of much-needad to citizens in their Staté.

Other testimony at the Congressional Hearings agyecalled to members’
attention a concern that if the proposed eminentalo provision became law, then
pipeline companies could use the federal eminentadio power to condemn State
property?® Nevertheless, the amendment passed both the ldadsgenate as it was
written, with no exception or limitation restricjnany federal delegee from
condemning State property under any circumsta®eel5 U.S.C. § 717f(h).

D. Federal courts have long recognized that the delegan of the

federal eminent domain power in the Natural Gas Actwas and is
necessary to regulate interstate commerce.

Finally, Congress’s authority to regulate interstedmmerce is the source of
its authority to enact the Natural Gas Act and giale the federal eminent domain
power to interstate natural gas pipeline compariigspurposes of interstate
commerce in natural gas. Federal courts have leeggnized that the Act's
delegation of the federal eminent domain powenterstate pipeline companies is

necessary to regulate interstate commerce. As thed) States Supreme Court

21 See idat 46-48.
22 See idat 622 (statement of Rep. Carson of Ohio).
23 See idat 611 (House committee hearinig); at 105 (Senate committee hearing).
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explained before the Act was passed, “[n]aturaligaslawful article of commerce,
and its transmission from one state to anothesdte and consumption in the latter
IS interstate commerce. A state law . . . whichtbynecessary operation prevents,
obstructs or burdens such transmission is a raguolatf interstate commerce—a
prohibited interference.Pennsylvania v. West Virgini&262 U.S. 553, 596-97
(1923);accord, e.g.Transcon. Gas Pipe Line Corp. v. Hackensack Meaaluyg
Dev. Comm'n464 F.2d 1358, 1362 (3d Cir. 1972).

When the constitutionality of the eminent domainledation was first
attacked and upheld, the Fifth Circuit explainedyvgnanting this authority was
necessary to regulate interstate commerce in raasa“Consideration of the facts,
and the legislative history, plan and scope ofMla¢ural Gas Act, and the judicial
consideration and application the Act has receijledt,that Court] in no doubt that
the grant by Congress of the power of eminent dorttaa natural gas company . . .
is clearly within the constitutional power of Coegs to regulate interstate
Commerce.”Thatcher 180 F.2d at 646-47. “Indeed,” that Court corgishu'when
Congress determined it in the public interest gulate the interstate transportation
and interstate sale of natural gas . . . it wapgrdo make provision whereby the
full statutory scheme of control and regulationlddae made effective, by the grant
to such company of the right of eminent domaifd’ Ultimately, the Fifth Circuit

concluded, “[tlhe possession of this right couldlivibe considerechecessaryto
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insure ability to comply with [FERC] requirements\aell as with all phases of the
statutory scheme of regulationltl. (emphasis added).

As the Thatchercourt recognized, practical circumstances that'‘ianplicit
in the provisions of” the Natural Gas Act drive tieed for Congress to delegate the
federal eminent domain power to pipeline companriesiamely, the reality that
“vast reserves of natural gas are located in Swdtesir nation distant from other
States which have no similar supply, but do havikedneed of the product; and that
the only way this natural gas can be feasibly rarted from one State to another
iIs by means of a pipe line.ld. As the Fifth Circuit appreciated, “[n]Jone of the
means of transportation by water, land or air, toclwy mankind has successively
become accustomed, suffices for the movement ofalagas.” I1d.

As the Thatchercourt explained, the Natural Gas Act was not thet fime
that Congress had delegated the federal eminerdidgrower to private companies
out of practical necessitysee id.(“There is no novelty in the proposition that
Congress in furtherance of its power to regulat@mmerce may delegate the power
of eminent domain to a corporation, which thougprigate one, is yet, because of
the nature and utility of the business functiondigsicharges, a public utility, and
consequently subject to regulation by the Sovergign

As the United States Supreme Court explained lguy the federal eminent

domain power “is essential to [the United Stataesdependent existence and
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perpetuity.” Kohl v. United State91 U. S. 367, 368 (1875). A&hl explained,
the federal eminent domain power is “an inseparatdglent of sovereignty,” and
it is “not changed by transfer to another holddd” at 370, 372. Further, the Court
continued, the power of eminent domain “must be mlete in itself. It can neither
be enlarged nor diminished by a Stat&@he consent of a State can never be a
condition precedent to its enjoyment’ Id. at 374 (emphasis added).

The common thread of this jurisprudence is the atguk recognition that
Congress’s authority to regulate interstate comeempowers it to delegate the
federal power of eminent domain to private compsira@d further that the delegated
power is inherent in the sovereignty of the Uniftdtes, not dependent upon the
consent of any State, and not changed by virtues alelegation.

E. New Jersey’'s expansive and unprecedented positions i

fundamentally inconsistent with Congress’s authoriy to regulate
interstate commerce as provided in this statutoryramework.

New Jersey’'s expansive and unprecedented positmutathe Eleventh
Amendment is fundamentally inconsistent — indeeadeconcilable — with
Congress’s exercise of its constitutional authomitythe Natural Gas Act. New
Jersey’s position is that PennEast should be ptedldrom condemning more than
forty parcels of land in which New Jersey has aewidnge of property interests,
including recreational, conservation, or agricidtueasement interests, some of

which relate to only part of the property, and sintlrests that extend in perpetuity.
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New Jersey does not own the vast majority of thepgrties it has sought to
immunize from condemnatio®eeBlue Br. at 1; Red Br. at 11.

At its core, New Jersey's position asserts thateStdnave unilateral and
unconstrained veto power over federally approvedratate natural gas pipeline
projects insofar as State property interests aneeaxmed — and more particularly,
that States may use their property interests tatemally override FERC’s decisions
about where to site infrastructure to ensure thable and affordable provision of
natural gas across the country.

Very few States ever have resisted condemnatiodsruhe Natural Gas Act
on the basis of the Eleventh Amendment, and thesingd Amici are aware of no
reported decision of any federal court indicatingttany State ever has asserted, let
alone prevailed on, an Eleventh Amendment “vetguanent as broad as the one
that New Jersey is making now. As a result, thezena federal precedents, binding
or persuasive, that have done what New Jerseiisgathis Court to do.

As a result, New Jersey cites a single districticcase as “in accord” with its
Eleventh Amendment positiorBeeBlue Br. at 21 (citingsabine Pipe Line, LLC v.
A Permanent Easement of 4.25 +/- Acres of Landran@e Cty., Texas827 F.R.D.
131, 139-42 (E.D. Tex. 2017)). But the factSabine Pipe Linevere very different
from the facts for PennEast: at the time that #defal approval for that pipeline

was issued, the single property at issue was ptivatwned (ownership was only
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later transferred to the Texas Parks and Wildligp&tment)See327 F.R.D. at 136.
Accordingly, there was no basis for a conclusicat the State owner’s voice was
considered as part of the federal approval proasssfor the conclusion that a
federal agency had issued the approval under ther&&@as Act knowing that the
pipeline might condemn State property intereSée idIn addition, theéSabinecourt
does not appear to have considered any of the@tamnalysis about the framework
set forth in the Natural Gas Act that has beenidexl/to this CourtSee idat 137—
143; see alsdRed Br. at Part IsupraParts I.A-1.D. Indeed, because of the many
reasons that compromise that statutory analf@dine Pipe Linavas wrongly
decided.

New Jersey’'s expansive and unprecedented positmutathe Eleventh
Amendment is irreconcilable with Congress’s decismbout how to regulate
interstate commerce in natural gas with the NatGiad Act.See suprdarts |.A—
[.D. Congress provided for a process in which &tatave a voice in but no
unconstrained veto over federally approved intéespapeline projects. Congress
could have provided States such a veto for Stateedvproperty (as it did in the
Amtrak statute and the Federal Power Aete suprdart 1.A), but it did notSeel5
U.S.C. § 717f(h).

Likewise, New Jersey’s position is irreconcilablghiCongress’s good, clear,

and stated reason for delegating the federal emidemain power to interstate
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pipeline companies in the Natural Gas Act. In tharg that the Natural Gas Act was

in operation with no delegation of the federal esnindomain power, numerous

States frustrated the development of critical pigeinfrastructure and hampered the

interstate transmission of natural gas. New Jessay'rent position is simply a new

chapter in that story, with the same old theme tafteSinterference in federally
approved pipeline infrastructure development. BwwNJersey simply cannot
account for the reality that when Congress enattteceminent domain delegation

(and did so without creating an exception for Sgateperty interests), Congress

deliberately closed the book on such improper fatence.

Ultimately, New Jersey’s Eleventh Amendment positis an affront to
Congress’s well-settled authority to regulate istile commerce in natural gas by
delegating the federal eminent domain power torsté¢e natural gas pipeline
companies independent of the consent of any STategress has validly exercised
its constitutional authority in making this deleigat and this Court should not
permit New Jersey to interfere with that authority.

II. If the Court were to adopt New Jersey's attack on @ngress’s
constitutional authority to place interstate naturd gas pipeline
companies in the shoes of the federal governmentrfeminent domain
purposes under the Natural Gas Act, that shift cod seriously and

immediately disrupt or halt the development of intestate natural gas
infrastructure in the United States.

New Jersey's Eleventh Amendment position presemtsolss practical

problems as well: indeed, the relief that New Jets®s requested in these appeals
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illustrates perfectly how New Jersey (or any otftate acting alone, or number of
States acting in concert) could swiftly seek taups or halt the development of
critical pipeline infrastructure in the United Sstif allowed to do so by the Court.
Both the scope and nature of this potential disompdre extremely concerning.

A. Allowing States to use their property interests toveto federally

approved pipeline projects could disrupt or halt the development
of critical natural gas infrastructure.

If this Court were to create the State veto powsrdederally approved
interstate pipeline projects that New Jersey hasasted, that ruling could seriously
and immediately disrupt the development of criticatural gas infrastructure on a
large scale. New Jersey is asserting an unconstraito power that if granted could
apply in many, many cases: any case involving aopgrty in which the State or
any subdivision of the State has any kind of priyp@aterest, including interests that
will endure in perpetuity, thereby forever immungi that property from
condemnation.

In light of New Jersey’s recent push to acquirgoprty interests in privately-
owned land, the amount of land that New Jerseydcoumunize from condemnation
on this broad theory is substantial. New Jersetsoa its brief that as part of its
Green Acres Program, the State has acquired itdaresver 650,000 acres of land,
and further that as part of the actions of the eStagriculture Development

Committee, the State has acquired interests in 208000 acres of farmlan8ee

22



Case: 19-1191 Document: 003113239304 Page: 32  Date Filed: 05/15/2019

Blue Br. at 6. Together, these acquisitions regemore tharhirteen hundred
square milesof land in that State.

There can be no question that creating 1,300 squdes of no-build zone
and dispersing it in numerous parcels scattereosadlew Jersey will disrupt the
continued development of critical pipeline infrastiure in that State, particularly in
light of the numerous factors that interstate piecompanies and FERC already
consider in deciding where to site new or expandédstructure.See suprdart
lLA.

Likewise, there can be no question that if the €opens the door for such
disruption, the no-build zone will quickly grow tauch larger than 1,300 square
miles, because it will take little effort on therpaf the State and private landowners
to seek to immunize more and larger parcels ofapely-owned property from
condemnation for critical pipeline infrastructufidne application to sell or donate a
property interest to New Jersey’'s Green Acres Rmgs a two-page PDF readily
available onling* allowing any private landowner to easily sell agerty to the
State or convey to New Jersey an inexpensive ceaisen easement interest in the

property to try to permanently prevent its condetiomafor pipeline infrastructure.

24 SeeNJ DEP, https://www.nj.gov/dep/greenacres/pdf/offer2010.pdf.
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To facilitate sales, the Green Acres Program towtsierous financial and other
“benefits” of selling property interests to the t8t&

If the Court opens the door to such disruptionraheill be few if any
subsequent opportunities to close it. In the wihréd New Jersey envisions, the State
veto power over federally approved interstate [pmeeprojects is unlimited — or
rather, limited only by the State’s then-curreniiggowhims and desires. According
to New Jersey’s position, pipeline companies cauwtlapply to New Jersey state
courts for relief because New Jersey has not watgesbvereign immunity in those
courts. And federal courts would be unable to ec@demnation orders against any
New Jersey governmental entity. Thus, under Neweys reasoning, an Eleventh
Amendment objection, once raised, necessarily wbaldatal toany attempt by a
pipeline company to exercise the federal eminentalo power.

B. Allowing States to use their property interests toveto federally

approved pipeline projects opens the door for Stageto disrupt or

halt the development of critical natural gas infrasructure based on
current policy agendas.

Additionally, New Jersey’s very recent litigatioarnadigm shift illustrates not
only how disruptive a single State could be, ifpgted by the Court, but also how

a State could tactically maneuver its propertyradgés to advance a discretionary

25 SeeNJ DEP,Green Acres Program: The Benefits of Leaving a tgga. Selling
Your Land to Green Acresttps://www.nj.gov/dep/greenacres/whysell.htnaist!
visited May 15, 2019).
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policy agenda. New Jersey historically has ackedgéd that interstate natural gas
pipeline companies have the authority to exerdisde¢deral eminent domain power
to condemn lands in which New Jersey has a propatgrest. New Jersey’s
recognition dates as far back as the early 195@sit@ontinued until just last year.
SeeEx. A (2008 lease agreement between New Jerseyridagrat of Environmental
Protection (“DEP”) and federally approved interstpipeline company reciting that
it was executed because 50-year right-of-way agee¢énexecuted prior to
condemnation had expired); Letter from Ruth Fos#eting Dir., NJ DEP, to
Kimberly Bose, Secretary, FERC (July 25, 2018)fitmFERC Docket No. PL18-
1-000, acknowledging to FERC that FERC Certifidadlers may condemn land in
which New Jersey has a property interest and ur§iBBC to take measures to
reduce the impact of condemnation on New Jersayd@ preservation efforts).
Similarly, New Jersey historically has not resisteshdemnation of its
property interests under the Natural Gas Act on blasis of the Eleventh
Amendment; indeed, on the very few occasions tleat Nersey has mentioned the
Eleventh Amendment, the State has not seriouslguaar the argument. Instead,
New Jersey governmental entities have an estalliistory of contracting for
interstate natural gas pipeline companies with FER@ificates to access lands in
which the State has a property interest, or inalernative (if state law does not

allow the agency to contract for the sale of a proypinterest) of allowing “friendly”
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condemnation actions regarding such propertiesrdcged to resolution without
objection.See, e.g., Transcon. Gas Pipe Line Co. v. 0.60ésAaf LandNo. 3:15-
cv-00428 (D.N.J. Feb. 23, 2015)ranscon. Gas Pipeline Co. v. 2.705 Acres of
Land No. 3:15-cv-00397 (D.N.J. Feb. 23, 201bjanscon. Gas Pipe Line Co. v.
2.163 Acres of LandNo. 3:12-cv-07511 (D.N.J. Jan. 10, 2013) (exaspié
“friendly” condemnation orders involving New Jergggvernmental entities)

New Jersey has very rarely raised, has never sdyiooaintained, and has
never prevailed on an Eleventh Amendment argumantconnection with
condemnation actions brought by interstate naggasalpipeline companies. And yet
the State now asserts in these appeals an aggrddsiventh Amendment position
that is unprecedented in any federal court in thetry; that would afford the State
a unilateral and unconstrained veto over a fedeegproved pipeline project that
was extensively deliberated by the expert fedegahay for more than two years;
and that would also afford the State a unilatemdl @constrained veto over any and
all future federally approved pipeline projectsNaw Jersey, so long as the State
could acquire (or be gifted) some kind of propémtgrest in the path of the proposed
pipeline.

Ultimately, if States are permitted, at their sdigcretion, an unlimited veto
power over federally approved interstate natural gipeline projects, the critical

guestion is not whether the development of critigkline infrastructure will be
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severely disrupted, but (1) how quickly severe upsion will occur, and (2) who
among the country’s citizens, businesses, and tndswill feel its harmful effects
the most. Because there is no controlling or peigaaircuit-level precedent on the
Eleventh Amendment issues that New Jersey hasdraisgéhese appeals, an
affrmance is especially important to avoid thessiass difficulties in the
development of critical interstate natural gasasfructure. The Court should not
open the door for New Jersey or any other Stathaie the extraordinary and
unprecedented veto power it requests.

CONCLUSION

For the foregoing reasons, this Court should raffithe district court’s

judgment.
Dated: May 15, 2019 Respectfully Submitted,
s/ Lela M. Hollabaugh
Lela M. Hollabaugh
Counsel forAmici Curiae
Of Counsel

Lela M. Hollabaugh (TN Bar Number 14894)
BRADLEY ARANT BOULT CUMMINGS LLP

1600 Division Street, Suite 700

Nashville, TN 37203

(615) 252-2348

Ihollabaugh@bradley.com

27



Case: 19-1191 Document: 003113239304 Page: 37

Anna M. Manasco (AL Bar Number 6527A62D)
BRADLEY ARANT BOULT CUMMINGS LLP

1819Fifth Avenue North

Birmingham, AL 35203

(205) 521-8868

amanasco@bradley.com

Joan Dreskin

Sandra Y. Snyder

Ammaar Joya

Interstate Natural Gas Association of America
20 F St., NW, Suite 450
Washington, DC 20001

(202) 216-5900
jdreskin@ingaa.org
ssnyder@ingaa.org
ajoya@ingaa.org

Counsel for Interstate Natural Gas
Association of America

Michael L. Murray

Matthew Agen

American Gas Association

400 N. Capitol St., NW

Washington, DC 20001

(202) 824-7071

mmurray@aga.org

magen@aga.org

Counsel for American Gas Association

Stacy R. Linden

Andrea S. Miles

American Petroleum Institute

200 Massachusetts Ave., NW
Washington, DC 20001

(202) 682-8000

LindenS@api.org

MilesA@api.org

Counsel for American Petroleum Institute

28

Date Filed: 05/15/2019



Case: 19-1191 Document: 003113239304 Page: 38 Date Filed: 05/15/2019

Michael B. Schon

U.S. Chamber Litigation Center

1615 H Street NW

Washington, DC 20062

(202) 463-5948

mschon@uschamber.com

Counsel for Chamber of Commerce of the United Switédmerica

Peter C. Tolsdorf

Manufacturers’ Center for Legal Action

733 10 St. NW, Suite 700

Washington, D.C. 20001

(202) 637-3100

PTolsdorf@nam.org

Counsel for National Association of Manufacturers

29



Case: 19-1191 Document: 003113239304 Page: 39 Date Filed: 05/15/2019

CERTIFICATE OF COMPLIANCE

| hereby certify that pursuant to Federal Rule gbpéllate Procedure
29(a)(4)(G), Federal Rule of Appellate Procedurégi2), and Federal Rule of
Appellate Procedure 32(a)(7), this brief has beepared in a proportionally spaced
typeface, 14-point Times New Roman font, and costéi470 words, excluding the
parts of the brief exempted by Fed. R. App. P.)32(f

CERTIFICATION REGARDING PAPER COPIES

| hereby certify that the text of this brief isemtical to the text in the paper

copies of that brief that will be mailed to the @ouia U.S. Mail.

CERTIFICATION OF ANALYSIS FOR COMPUTER VIRUSES

| hereby certify that a virus detection program baen run on this brief, and
that the program detected no virus. | furtherifyetthat the virus detection program
was called Trend Micro OfficeScan, Agent Patterrsia 14.879.00.
CERTIFICATION OF BAR MEMBERSHIP
| hereby certify that Lela M. Hollabaugh and ArivilaManasco are members
of the bar of this Court.
Dated: May 15, 2019

s/ Lela M. Hollabaugh
Lela M. Hollabaugh

30



Case: 19-1191 Document: 003113239304 Page: 40 Date Filed: 05/15/2019

CERTIFICATE OF SERVICE

| hereby certify that on May 15, 2019, | electraiig filed the foregoing
with the Clerk of the Court using the CM/ECF systehich will send notification

of such filing to all registered CM/ECF users.

s/ Lela M. Hollabaugh
Lela M. Hollabaugh

31



