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INTERESTS OF THE AMICI CURIAE?

The Chamber of Commerce of the United States of America (“the
Chamber”) is the world’'s largest business federation. It represents an underlying
membership of more than three million U.S. businesses and organizations of every
size, in every industry, and from every region of the country. One important
Chamber function is to represent the interests of its members in matters before the
courts. To that end, the Chamber regularly files amicus briefs in cases raising
Issues of vital concern to the nation’ s business community.

The National Association of Manufacturers (“NAM”) is the largest
manufacturing association in the United States, representing small and large
manufacturers in every industrial sector and in all fifty states. Manufacturing
employs nearly twelve million men and women, contributes more than $1.8 trillion
to the U.S. economy annually, has the largest economic impact of any major sector,
and accounts for two-thirds of private-sector research and development. The NAM
Is the powerful voice of the manufacturing community and the leading advocate
for a policy agenda that helps manufacturers compete in the global economy and

create jobs across the United States.

! pursuant to Federal Rule of Appellate Procedure 29(c)(5), amici certify that no party’s counsel
authored this brief in whole or in part; no party or party’s counsel contributed money intended to
fund the brief’s preparation or submission; and no person other than amici, their counsel, and
their members contributed money intended to fund the brief’ s preparation or submission.
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The United States Hispanic Chamber of Commerce (“USHCC”) is the
nation’s largest Hispanic business association. The USHCC represents the interests
of America s nearly 3.2 million Hispanic-owned firms and serves as an umbrella
organization to more than 200 local chambers of commerce and business
associations across the country. With the mission of fostering Hispanic economic
development and creating sustainable prosperity for the benefit of American
society, the USHCC constantly pushes policy makers to prioritize the growth of
America s wider business community.

As frequent class-action defendants, amici’s members are deeply interested
in the continuing viability of class settlements and in the proper application of
Federal Rule of Civil Procedure 23. Litigating class actions can be expensive and
time consuming, and amicable settlements benefit defendants, class members, and
the legal system itself. But settlement is possible only when parties can be sure
their agreements will be implemented as written and consistently with governing
law. The panel’s decision upends that expectation, making settlement a far riskier
and much less desirable option. Amici have a unique perspective on the
consequences of that decision and a strong interest in its reconsideration.

ARGUMENT
In the decision under review, a divided panel of this Court upheld the

implementation of a settlement that bears no resemblance to the agreement the



parties reached. And the panel did not just err along the margins; it disregarded
fundamental legal principles the parties understood would apply. That decision
was not merely incorrect, as BP's petition for rehearing en banc explains; it also
portends harmful consequences for class-action litigants in future cases. By
making settlement less predictable, the panel’s decision could force litigants away
from the settlement table and into the courtroom. That would hurt litigants and the
courts. This Court should grant BP's petition and rehear this case to eliminate
potentia barriers to the settlement of future class actions.

1. It is an unfortunate fact that litigation takes time and money. While
litigating to a fina judgment may nevertheless be the best way of resolving some
disputes, others can be redressed more quickly and more efficiently through
settlement. Such settlements, courts have long recognized, should be actively
encouraged. See, eg., Williams v. First Nat. Bank, 216 U.S. 582, 595 (1910)
(“Compromises of disputed claims are favored by the courts.”); In Re Corrugated
Container Antitrust Litigation, 643 F.2d 195, 207 (5th Cir. 1981) (noting the
“strong judicia policy favoring settlement of disputes’). Settlements save parties
the time and expense of litigation, lead to faster compensation for injured parties,
and “contribute greatly to the efficient utilization of our scare judicia resources.”

Cotton v. Hinton, 559 F.2d 1326, 1331 (5th Cir. 1977).



This is al the more true for class actions. As the number of parties to a
dispute increases, so too do the complexities and costs of litigation. “Such
litigation clogs dockets for decades, creating burdens on the judicial system and
delaying relief for injured parties.” In Re The Exxon Valdez, 229 F.3d 790, 795
(9th Cir. 2000); see also, e.g., Amchem Products, Inc. v. Windsor, 521 U.S. 591,
597-599 (1997) (noting that the “asbestos-litigation crisis’ began in the 1970s); In
re Agent Orange Product Liability Litigation, 818 F.2d 145 (2d Cir. 1987) (one of
nine opinions filed ssimultaneously in the Agent Orange litigation, which had been
ongoing since 1978). As a result, this Court has recognized that the “overriding
public interest in favor of settlement” is even stronger in the class-action context.
Cotton, 559 F.2d at 1331. Settlement gives parties an alternative to decades of
complicated litigation, permitting large-scale disputes to be resolved quickly and
efficiently. See Van Bronkhorst v. Safeco Corp., 529 F.2d 943, 950 (9th Cir. 1976).

2. That is exactly what happened in this case. The parties to this settlement
chose to avoid the cost and delay that would have been involved in litigating an
“extraordinarily complex and expensive’” multi-district action to a final judgment
by entering into a settlement agreement. In Re: Oil Spill by the Oil Rig
“ Deepwater Horizon” in the Gulf of Mexico, 910 F. Supp. 2d 891, 931 (E.D. La
2012). That was agood result for everyone involved—indeed, the suit would very

probably still be in its early stages had settlement not been reached. Seeid. at 932
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(suggesting that “simply completing trial could require severa years’ and “appeals
could extend this litigation for a decade or more’). But the parties made that
choice only because they believed that their agreement would be implemented as it
was written and consistently with foundational legal doctrines. They thought, in
other words, that they understood what they were agreeing to.

Unless this Court intervenes, they will have been mistaken in that belief.
For one thing, the panel disregarded the causation requirement enshrined in the
settlement agreement. See BP Pet. for Reh'g at x, 7-10. Even more troubling, the
panel interpreted the agreement in contravention of Article 11l and Rule 23—
foundational lega principles that the parties expected would apply. In particular,
the panel determined that a mere “attest[ation]” of a causal link between a
claimant’sinjury and the oil spill would satisfy Article I11’s causation requirements
and Rule 23's certification requirements. Op. 11.

This conclusion is at odds with a long line of decisions from the Supreme
Court and this Court holding that Article Ill standing is not a “mere pleading
requirement| ],” Lujan v. Defenders of Wildlife, 504 U.S. 555, 561 (1992), and
“Rule 23 does not set forth a mere pleading standard,” Wal-Mart Sores, Inc. v.
Dukes, 131 S. Ct. 2541, 2551 (2011); see also Bell v. Ascendant Solutions, Inc.,
422 F.3d 307, 311-312 (5th Cir. 2005). Just last year, the Supreme Court reiterated

that Rule 23 requires “court[s] to probe behind the pleadings’ to ensure the class-



certification requirements are met. Comcast Corp. v. Behrend, 133 S. Ct. 1426,
1432 (2013) (internal quotation marks omitted). And standing requires the same
kind of searching, evidence-based inquiry. Lewis v. Casey, 518 U.S. 343, 358
(1996). These bedrock legal principles constitute important limitations on courts
ability to resolve disputes and certify classes. They are part of the lega landscape
the parties understood would apply to their settlement agreement, and they cannot
be disregarded at the implementation stage.

3. The panel’s failure to apply these foundational standing and class-action
rules undermined the parties expectations about the consequences of their
settlement agreement. And not in a trivial respect, but in a manner that
fundamentally altered the bargain the parties struck. Left in place, the panel’s
decision portends devastating consequences for parties ability to resolve future
class-action disputes amicably. Notwithstanding its time- and cost-saving
advantages, settlement is aviable alternative to litigation only if parties can be sure
that the settlement they agree to will be the settlement that is implemented. After
al, litigation is supposed to be the risky bet; settlement should be more predictable.
But if courts cannot ensure that settling parties’ intentions are effectuated and that
the limitations of Article Il and Rule 23 are enforced during settlement

Implementation, parties may be more likely to endure lengthy and expensive



litigation rather than risk agreeing to a settlement that may be implemented in a
way they never intended.

By rendering settlements unpredictable, the panel decision threatens to make
settlement a less viable—and less common—means of resolving disputes across
the board. And this result will be particularly exacerbated in the class-action
context, where the stakes are higher and more variables are in play. Indeed, this
case will stand as a warning to parties contemplating class-action settlements.
Class-action defendants will be wary that the scope of their liability could be
expanded, as BP's was, far beyond the terms of their agreement and the bounds of
Rule 23. And class members may fear that next time the shoe will be on the other
foot—that they could get less than they agree to or the law permits. |If that occurs,
more class actions will go to trial, and more time and money—both the parties’ and
the courts' —will be squandered on litigation that could have been avoided. And
the next time a case like this arises, the parties will still be in discovery and injured
class members will be years away from getting any relief.

4. This Court should grant BP's petition for rehearing en banc to avoid that
outcome. The continuing viability of class-action settlements is undoubtedly a
“question of exceptional importance” worthy of the Court’stime. Fed. R. App. P.
35(a)(2). The Court should rehear this case—together with the Certification

Appeal, see No. 13-30095, which likewise misapplies Article Il and Rule 23



precedents and risks chilling class-action settlements—to ensure that Article Il
and Rule 23 are properly applied to class-action settlements and to vindicate the
“strong judicial policy favoring settlement of disputes.” In Re Corrugated
Container Antitrust Litigation, 643 F.2d at 207.

CONCLUSION

For the foregoing reasons, the Court should grant BP' s petition for rehearing

en banc.
Respectfully submitted,
/s Catherine E. Setson
Rachel Brand Catherine E. Stetson
Tyler R. Green Counsal of Record
NATIONAL CHAMBER LITIGATION HoOGAN LOVELLSUSLLP
CENTER, INC. Columbia Square
1615 H Street, N.W. 555 Thirteenth Street, N.W.
Washington, D.C. 20062 Washington, DC 20004
(202) 637-5600
LindaE. Kelly cate.stetson@hoganlovells.com
Quentin Riegel
NATIONAL ASSOCIATION OF
MANUFACTURERS
733 10th Street, N.W.
Washington, DC 20001
March 24, 2014 Counsel for Amici Curiae



CERTIFICATE OF COMPLIANCE

1. This brief complies with the requirements of Federal Rule of
Appellate Procedure 29(d) because it is no more than haf the maximum length of
fifteen pages authorized by Federa Rule of Appellate Procedure 35(b)(2) for
petitions for rehearing en banc.

2. This brief complies with the typeface requirements of Federal Rule of
Appellate Procedure 32(a)(5) and the type-style requirements of Federal Rule of
Appellate Procedure 32(a)(6) because it has been produced in a proportionally
spaced typeface in Microsoft Word 2010 using Times New Roman 14-point font,
except for the footnotes, which have been prepared in proportionally spaced Times

New Roman 12-point font pursuant to 5th Circuit Rule 32.1.

March 24, 2014 /sl Catherine E. Setson
Catherine E. Stetson
Counsel for Amici Curiae




CERTIFICATE OF ELECTRONIC COMPLIANCE
| hereby certify that on March 24, 2014, this brief was transmitted to the
Clerk of the United States Court of Appeals for the Fifth Circuit through the
Court’'s CM/ECF document filing system. | further certify that: (1) required
privacy redactions have been made pursuant to this 5th Circuit Rule 25.2.13, (2)
the electronic submission is an exact copy of the paper document pursuant to Fifth
Circuit Rule 25.2.1, and (3) the document has been scanned with the most recent

version of Sysmantec Endpoint Protection and is free of viruses.



CERTIFICATE OF SERVICE
| hereby certify that | electronically filed the foregoing brief with the Clerk
of the Court for the United States Court of Appeals for the Fifth Circuit through the
appellate CM/ECF system on March 24, 2014. All participants in the case are
registered CM/ECF users and will be served through the appellate CM/ECF system.

Dated: March 24, 2014 /sl Catherine E. Setson

Catherine E. Stetson
Counsel for Amici Curiae




