Case 1:08-mc-00764-EGS Document 184 Filed 03/26/10 Page 1 of 32

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

IN RE POLAR BEAR ENDANGERED
SPECIES ACT LISTING AND 8§ 4(d)
RULE LITIGATION Misc. Action No. 08-764 (EGS)
MDL Docket No. 1993

This Document Relates To:

Defenders of Wildlifev. U.S. Department of
the Interior, et al., No. 1:09-cv-0153

Center for Biological Diversity, et al. v.
Salazar, et al., No. 1:08-cv-2113

MEMORANDUM OF THE NATIONAL TRADE ASSOCIATIONS IN OP POSITION TO
PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT ON THE 4(d) RULE, AND IN
SUPPORT OF FEDERAL DEFENDANTS’' CROSS-MOTION FOR SUMMARY
JUDGMENT ON THE 4(d) RULE



Case 1:08-mc-00764-EGS Document 184 Filed 03/26/10 Page 2 of 32

TABLE OF CONTENTS

TABLE OF AUTHORITIES ...coiiiiiiiiiieee oottt e e e e e e e e eneess e ee e i
INTRODUGCTION ...ttt cmmmma ettt et e e e e e e e e e e e e e e s s s erreeeeaaaeeeeeeeeseaannnnane 1
Y U 1Y PP 4
l. The ESA Does Not Limit The 4(d) Rule For The&dBear To Rules That
Provide “Conservation” BENETItS.........cooi oo 4
A. Under the ESA, “Take” Of A'hreatenedpecies Is Lawful Unless
Prohibited BY The AQENCY......coooiiiiiiieiit et 4
B. Section 4(d) Does Not Require A Conservationuso®/henever the FWS
Applies 8 9 To Threatened SPECIES ... eeeeeeeeeeiiiiiiiiiaaaaaaeeeeeeeeaeas 4..
C. FWS’s Discretion Is Also Supported By ESA Legisle History...................... 7
D. The ESA Does Not Generally Limit Federal Actidrs Those That
AdVANCE “CONSEIVALION .......uuiiiiiiiiieeees bbbt e e e e e e e e e e e e e e e e s ennns 8
E. Plaintiffs’ 50 C.F.R. § 17.31 Argument IS UNPEASIVE ...........ceeiiiniiereeeeeneeeee. 11
Il. Section 17.40(q)(4) Is Lawful And Rational ............ccooovviiiiiiiiiiiciee e, 11
A. The Rule Is Lawful Under ESA 8§ 4(d), As Constiua Sweet Home............ 12

B. FWS Permissibly Reasoned The ESA Does Not PeoAit/iable Legal
Mechanism To Regulate GHG Emissions, Including TQIOESA 8 9
L= GRS U 1] 12

1. A Project's GHG Emissions Do Not Trigger ESA 8§ 7
Consultation, And FWS Has Reasonably Adopted al&irRiolicy
That GHG Emissions Do Not Trigger ESA § 9 “TakenStaints...... 13

2. Due To Causation Limits On “Take” And Sciencenlts, FWS
Has Reasonably Concluded That Allowing Incidenta#d Suits
Against GHG Emitters Is Not “Advisable” And Is Not
“Necessary” To Produce Conservation Benefits ............................ 17

3. FWS Lacks ESA Authority To Regulate GHG Emission................. 20
C. The 4(d) Rule Is Not Arbitrarily Under-Inclusig Over-Inclusive................ 21
[l In The Alternative, ESA 8 4(d) Provides Sign#nt Discretion To FWS On What
It “Deems . . . Advisable,” And FWS Reasonably Exsed That Discretion Here....... 22
V. No NEPA Document Was Required On The 4(d) RUIE.........ooovvvviiiiiiiiiiiieieee e, 24
V. Remedies Issues Should Be Briefed Later. Thig R(le Should Not Be
[V Z2 (o= 1 (=T o PP PPPPTPPPPPPPN 25

CONGCLUSION ...ttt e ettt s s aeaa e s s e e e e e e e e e e e eeeennnnnnnnes 25



Case 1:08-mc-00764-EGS Document 184 Filed 03/26/10 Page 3 of 32

TABLE OF AUTHORITIES

Cases

*Alabama v. U.S. Army Corps of Eng’'#41 F. Supp. 2d 1123 (N.D. Ala. 2006) ......ccumm... 18
Alsea Valley Alliance v. Lautenbach@007 WL 2344927 (D. Or. 2007) ....ccoeeeeeeeeeeeeeeiinnnnnns 6
Am. Soc’y for Prevention of Cruelty to Animals gldFEntertainment2009 WL

5159752 (D.D.C. 2009) ...uuuuuiiiiiiiiiiiiiieeteeeeeeeeeeeeeaaaaa e e e e s s s s s s s a e e e e ae e e e e 20
American Forest & Paper Ass'n v. EPE37 F.3d 291 (5th Cir. 1998)..........cceeiviiiiiviriiiinnnns 21
Arizona Cattle Growers’ Ass’'n v. U.S. Fish & WifdliServ,. 273 F.3d 1229 (9th

(@3 g2 10 1 ) P PPPPRRPUPUPPPR 16, 18
Auer v. RobDINS519 U.S. 452 (1997) ...coiiiiiiiiittiite e e et 14
*Babbitt v. Sweet Home Chapt. of Comtys. for a G@agon 515 U.S. 687

(1995 ettt e e e e e e e e e 14,17, 23
Baltimore Gas & Elec. Co. v. Natural Res. Def. Calym62 U.S. 87 (1983)........cceevvvvvvrrrnnnnnns 14
Burbank Anti-Noise Group v. Goldschmi@23 F.2d 115 (9th Cir. 1980)......ccccceeeeereeerennnn. 24
Cal. State Grange v. Nat'l Marine Fisheries Sef620 F. Supp. 2d 1111 (E.D.

(08 12 0101 ) TP PPPUPPPPP PP 6
Chevron U.S.A., Inc. v. Natural Resources Defermen€ll, 467 U.S. 837 (1984) ........cccceeenn... 13
Cold Mountain v. Garber375 F.3d 884 (9th Cir. 2004).........uuiiiiieeieie e 18
Committee for Auto Responsibility v. Solom@®s F.2d 992 (D.C. Cir. 1979)......ccccevveennn. 24
Consumer Energy Council of America v. FERZ3 F.2d 425 (D.C. Cir. 1982).................... 3
*County of Los Angeles v. Shala02 F.3d 1005 (D.C. Cir. 1999)........cccceiiiiiiiiieeeeeeeeeeeee, 25
Ctr. for Biological Diversity v. PirzadetiNo. 09-1719-JCC (W.D. Wash.) ...........cceveeeeeen.... 22
*Defenders of Wildlife v. Andru$27 F.2d 1238 (D.C. Cir. 1980) ........coovririrrerrirriiiiiineennn. 24
Gifford Pinchot Task Force v. U.S. Fish & WildlBerv, 378 F.3d 1059 (9th Cir.

2002 . —————— 11ttt ettt et e et e e e e e e e e e eeeaaaan___teeteaaaeeeeeeeaaaaaaannnnrrrrrrees 9
Gwaltney of Smithfield v. Chesapeake Bay Fouit¥ U.S. 49 (1987) ...cccoovvvveeeeiiiiiiiiiennns 20
Heartland Reg. Med. Ctr. v. Sebelig66 F.3d 193 (D.C. Cir. 2009).........cciiieirrieeeeeeerinnennns 25
Holmes v. Securities Investor Prot. Corp03 U.S. 258 (1992).......cuuiiiiiiiiiiiicceeeieiieeeeeeeee 17
Kleppe v. Sierra ClupA27 U.S. 390 (1976) ......cccoiiiiiieieiiiiiemmiiiiiiinse e e e e e e e e e e eeeeeeeeeennnees 24,
Las Vegas v. LujarB891 F.2d 927 (D.C. Cir. 1989) ......ccvvviiiciieeeeeeeee et e e e e e e e e 22
Marsh v. Oregon Nat. Res. Coune@iB0 U.S. 360 (1989) .........cooviiiiiiiiiiiireeeeeeeieiiien e 14
Metro. Edison Co. v. People Against Nuclear Ened$0 U.S. 766 (1983)...........cevvveennnnnne. 24.
Morrill v. Lujan, 802 F. Supp. 424 (S.D. Ala. 1992).........commmeaeeeaeeeeeeeeeeeeeeeeeiiivi e 18
Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Autes. Co, 463 U.S. 29 (1983).......ccevvvvvvvnnnns 7
*Nat'l Ass’n of Home Builders v. Defenders of Wid 551 U.S. 644 (2007) ................ 9,17, 21
Nat’l Cable & Tel. Ass’n v. Brand X Internet Serg15 U.S. 967 (2005) .........cccevvvvvvvvvrienns 12
Nat’l Wildlife Fed’'n v. Nat’l Marine Fisheries Senb24 F.3d 917 (9th Cir. 2008)............... 9,10
National Wildlife Fed’'n v. Norton332 F. Supp. 2d 170 (D.D.C. 2004).........ceceeeerrrrvrnnnnnnnn 10
Pacific Shores Subdivision Cal. Water Dist. v. ABny Corps of Eng’rs538 F.

SUpp. 2d 242 (D.D.C. 2008) ....ceeeiieeeieiii ittt e e ——————— e 18
*Personal Watercraft Ind. Ass’n v. Dep’'t of Comnmee48 F.3d 540 (D.C. Cir.

100D ) ettt ettt ————— 1t b b 11—ttt ettt e e e e e a b bbbttt e ettt e e e e e e e aeeeeaaas 21
*Platte River Whooping Crane Trust v. FEREG2 F.2d 27 (D.C. Cir. 1992)................. 10, 21
*Pyramid Lake Paiute Tribe v. U.S. Dept. of Na898 F.2d 1410 (9th Cir. 1990).............. 10, 18
Reno v. Catholic Social Sery509 U.S. 43 (1993) ....coiiiiiiiiiiiiiiiiire e 25

*Authorities upon which we chiefly rely are markefth asterisks.



Case 1:08-mc-00764-EGS Document 184 Filed 03/26/10 Page 4 of 32

Rodriguez v. United State$80 U.S. 522 (1987) ...cccooie ittt 9
Sierra Club v. Clark755 F.2d 608 (8th Cir. 1985)........cccciiiiiiiiiiiiiiiiiieee e e e e e e e 7.
Southwest Center for Biological Diversity v. BurReclamation143 F.3d 515

(L IO | g KL 1 ) TP PPPPPPRR 13
*Spirit of the Sage Council v. Kempthord 1 F. Supp. 2d 31 (D.D.C. 2007)................8, 16
State of Alaska v. AndruS91 F.2d 537 (9th Cir. 1979) ....coiiiiii i 24
State of Louisiana ex rel. Guste v. Ver8$3 F.2d 322 (5th Cir. 1988) ...........cccvvvvvernnnns 6, 22
Swan View Coalition v. Barbouletd@08 WL 5682094 (D. Mont. 2008)...........cccccceeeeee.. 10
*Sweet Home Chapt. of Comtys. for a Great Oregddabbitt 1 F.3d 1 (D.C.

(O3] g K 1S 1 ) TP PP PP PPPPPPP 4,5,6, 11,12
Tenn. Valley Auth. v. HIlA37 U.S. 153 (1978) ....ccciiiiiiiiiiiiiiiiiemmiieiieee s e e e e eeeeeeeeeeenees 9
Trout Unlimited v. Lohn559 F.3d 946 (9th Cir. 2009)........uciiiiiiiiiieeeeeeeeeeeeeee e 6, 23
*Wash. Envtl. Council v. Nat'l Marine Fisheries 812002 WL 511479 (W.D.

WaASN. 2002) ...oiiiiiiiiieeei e e e e e 6, 12
Winter v. Natural Resources Defense Coyrdd@B S. Ct. 365 (2008).........cccvvvrrrrrrimmmmemeennn. 25
Statutes
L0 RS T G S I 1 PSR 3
L0 S G S I 1= 1 J PSPPI 3
L0 RS T O S R 40 PP 25
ESA 83, 16 U.S.C. 8 1532 ...uiiiiiiiiiiiiiescommmmm sttt t ettt e e e e e e e e e e e e s sns et e e e e e e aaaaeeeeaeaenaans 7
*ESA 8§ 4(d), 16 U.S.C. 8 1533(A) ...uuurrrrrrrmamaaeeeeeeeeeeesiasiiiinnnnrrnneeeeeeeeeeessasanes 1,5,9,12, 22
ESA 87, 16 U.S.C. 8 1536 ...uuuuuuiiiiireees s s e e s sttt eeeeeaaaeaeesenesesssnssesseeeees 9, 10, 15
ESA 89, 16 U.S.C. 8 1538 ....uuuiiiiiiiieees s eessisssstttsesseeeeeeeesaaaaeeeesaasssssssseseeeeeaaeeaaaees 2,4
ESA 8 10, 16 U.S.C. 8 1539 .. .uiiiiiiiieieet bttt eeeeteeeaaaaeaaeae s s s s s s ssnnnneeeeeeaaaaeeeaeasssnnnnnns 9
ESA 811, 16 U.S.C. 8 1540 .....uuuiiieeeeees e eeeeeeeeeaeeeaaaaeaaaaaasssssssnnsssnnnseesseeeeeens 1,2,4,16
Omnibus Appropriations Act 8§ 429, Act of March 2009, Pub. L. 111-8, 123

Stat. 524, 749 (2009)....uuuuueieiiieiiiiiit i e e et e et r et e e e e e e e et ————rrraaaaaaaaas 3
Regulations
R O e = = 1 2 0 () TP PPPP 24
ST O o = 0 TP PPPPRPPPPPPRRN 17
L0 O o = 0 3 TR 11
50 C.F.R. 8 L7.40(0) (L) eeeeeeeeuuuuunuremmmnnnietrettrrseeeeeereeeeeeaeeaeaeeaasssssssnnnnnseeeeeeeeaaaaaaeassssssanans 12
50 C.F.R. 8 L17.40(0)(2)....ceeeeeuuuurnnrrremnnnnnneetieeeeeeeetaeeaaeaaeaaaesssssasassssnnnaneeeeeeeasessssnnnns 1,12,24
50 C.F.R. 8 17.40(0)(4)....ccieieerirreinenmneeeitiieieeeeeeeee e 1,6, 8,11, 12, 18, 19, 20, 21, 22
oL O o S {02 0 TRPPRP 10
50 C.F.R. 8 402.14(8) .1t teeeeeeeeeiieieeee ettt e et e et e e e e e e e e ettt ittt e e e e e e eaaaas 15
50 C.F.R. 8 402.14(}) cuuuuuurrnnnnnneeeeeeesamama e eesssssssssssssssssseseeeeeeeeeesaseaaaaaasssssssssereereetaaaaaaeaaees 10
50 CL.F.R. PAIT AD2.....cc oottt ettt et e e e e e e e e e e e e e e e e e e e e e e e e e e beanne e 13
Other Authorities
51 Fed. Reg. 19926, 19954 (JUNE 3, 1986) .. s ceereerereeeeeeeiaeiiiaaaiiiiiiririenneeeesessssssnnnnns 10
51 Fed. Reg. 19928 (JUNE 3, 1986) ......ccceeeiiieieeee ettt e e e e s e e enennnees 21
73 Fed. Reg. 28212 (May 15, 2008) ........ccccemeeeeeieeeeeee et e e e e e 2,21
73 Fed. Reg. 28247 (May 15, 2008) .......cccoceeeeeeeeeeeeeeeeieeieiiiiiiirveneeeeeeeeeeessesennnes 13,15, 18
73 Fed. Reg. 28255-77 (MAy 15, 2008).......ccemmeeririiriiiiiiiiiaaaeeeeeaeesssssssiinrrnee e e e e e e e e e e e a e 2
73 Fed. Reg. 28292-93 (MAy 15, 2008)........ccumeeerrrrrieirirrireaeaeaaaaeeessssssnsnssnnnneesaseseaaasssnnnnns 2

*Authorities upon which we chiefly rely are markefth asterisks.



Case 1:08-mc-00764-EGS Document 184 Filed 03/26/10 Page 5 of 32

73 Fed. Reg. 28300 (May 15, 2008) ........ccocemmeerieeeeeeeeeeeee e e eeeeaeea s s e e e annes 18, 21
73 Fed. Reg. 76249 (DeC. 16, 2008) .........cummmmmmerrrrrereeeremeeeaaaaaeaaaassnnaannnnereeeeeeaeaeaeeasaaanns 1
73 Fed. Reg. 76261 (DecC. 16, 2008) .........commmmmmerrrnnnaaaaaaaaaaaaaeeeaeeeesnnnnnnnnnnnnasssnnnnns 6, 23
73 Fed. Reg. 76262 (DecC. 16, 2008) .........cummmmmeeeeeereriimeeeeaaaannansanninnnnnneees 6,9, 13, 19, 23
73 Fed. Reg. 76264 (DeC. 16, 2008) .........commmmmmernrnnnaaaaaaaaaaaeaaeeeeeeeeernnnnnnnnnnnnsennnnnns 6, 23
73 Fed. Reg. 76265-66 (Dec. 16, 2008)......commmmmeeiiiiiiiniiiiiiniieneeeeen 13, 14, 156,17, 18, 19
Doremus, “Polar Bears in LimboSlate(May 20, 2008) ..........uuuiiiiiieeeeeeeees e eeeeeeevennnnnns 19
Fed. R. EVIA. 902 ...ttt e e e e et a e e e as 3
Greenwire “Endangered Species: Some See EPA’s ClimateoBabrodding

Interior on ESA” (APril 23, 2009) ......ccoiiiiiieeeiieeerr e —————————————— 20
H.R. REP. NO. 93-412 (1973)...uuuuuuurrrrniiimmmaaarerrrrenieieeerreeeaaaaaaaaasassssssssssssnneeessesaeeaeasssssnnnnnns 8
Letter from Interior Secretary Salazar to Senatorkdwski (May 12, 2009)..........ccccceeeeennn.. 15.

Quarles & LundquistThe Endangered Species Act And Greenhouse Gas
Emissions: Species, Projects, And Statute At BBIROCKY MT. MIN. L. INST.

88 10.04, 10.05, and 10.06[1] (2009) ........ceeeeemrrreeeeeeaeeeeeeesissnneeneeneeeeees 13, 16, 19, 21
Ruhl, Climate Change and the Endangered Species ActdiBgiBridges to the
No-Analog Future88BOSTONU. L. REV. 1 (2008).......cccuviriiririiiiiiieeee e e 14,19, 21

Ryan & Malmen/]nteragency Consultation Under SectionChapter 5 in
ENDANGERED SPECIESACT —LAW, PoLICY, AND PERSPECTIVES(Baur & Irvin

€dS., 2d €d. ABA 2000).....uuuuuiuiiieiiiiiiieteee e e e e e e e e e e ettt e aaaaaaa s 10
S. REP. NO. 100-240 (L987) .eeeeeeuurruunnnnmmmmmmm e eeeeeeeetattttaaaaaaaeaeaeeaaaeeeeeeeaaaeeeeeesssssssnnnnaaaaaeeeas 7
S. Rep. No. 93-307 at 3 (1973), 1973 U.S.C.C.APBR 2992.......cccoiiirririiiiiieieeeee e 4,8
U.S. Fish and Wildlife Serv., “Polar Bear 4(d) red€’s and A’S” .......uveeiiiiiiiieeeeeeeeeee e 16

*Authorities upon which we chiefly rely are markefth asterisks.

iv



Case 1:08-mc-00764-EGS Document 184 Filed 03/26/10 Page 6 of 32

INTRODUCTION

The National Trade Association Interverfosapport the Endangered Species Act
(“ESA”) 8§ 4(d) rule for the threatened polar be&f) C.F.R. § 17.40(gadopted af73 Fed. Reg.
76249 (Dec. 16, 2008), AR4D012925. The 4(d) ralwful, rational, supported by the record,
and well within the flexibility that the ESA prowed for threatened species, which are by
definition less imperiled than endangered species.

The special 4(d) rule for the polar bear consistsvo principal parts. Within the polar
bear’s range, 8§ 17.40(q)(2) continues the Marinenkhal Protection Act's (“MMPA’S”)
constraints on “take” of (and commerce regardirgapbears. The MMPA provisions have
allowed polar bears and oil and gas developmeob{exist in Alaska without a single polar bear
fatality. The Federal Defendants and Alaska Ireeors group have shown that this portion of
the polar bear 4(d) rule is lawful, and that thie id not require a National Environmental
Policy Act (“NEPA”) document. The National Tradegociations join in those argumefts.

The National Trade Association Intervenors focusanalysis on demonstrating that
8 17.40(q)(4) is also lawful. In that portion bkt4(d) rule, exercising its broad ESA § 4(d)
discretion, the U.S. Fish and Wildlife Service (“BYY declined to extend “take” liability under

ESA 8 9 to an “otherwise lawful activity” occurrirggitside “the current range of the polar bear.

50 C.F.R. § 17.40(g)(4). This part of the rule oees the threat under the ESA of ill-founded

1 The “National Trade Associations” are the Amemni&etroleum Institute, Edison Electric

Institute, National Petrochemical and Refiners Agssmon, Chamber of Commerce of the United
States of America, National Mining Association, iaal Association of Manufacturers, and
American Iron and Steel Institute.

2 To avoid repetition, we incorporate the introdoics and arguments provided by Federal

Defendants and the Alaska Intervenors. The “Mensupport of Fed. Defs’ Cross-Mot. for
Summ. J. On The 4(d) Rule . . .” (Feb. 2, 2010, d&6) will be referred to as “Fed. Br.” The
“Joint Mem. . . . of Pls. Defender of Wildlife . in Support of Summ. J.” (Dec. 4, 2009, doc.
136) will be referred to as “PI. Br.”
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lawsuits, unnecessary regulatory proceedings, atehpal liability for many thousands of
otherwise lawful activities outside the polar bearurrent range, including energy and industrial
activities permitted under the Clean Air Act (“CAQ‘application of pesticides in conformance
with the Federal Insecticide, Fungicide, and Roidatd Act (“FIFRA”), and economic activities
that emit greenhouse gases (“GHGs”) whose regul&iangress and the U.S. Environmental
Protection Agency are currently evaluating.

In 2008, the FWS listed the polar bear as a spdeieatened by future global climate
change, based on its estimation of potential effettlimate change on the bears’ sea-ice
habitat. See73 Fed. Reg. 28212, 28255-77, 28292-93 (May 158R08s a result, FWS needed
to establish a clear policy regarding the treatnoéi@HG emissions under the ESA, especially
because Plaintiffs have alleged that those emisgiarm the polar bear. There are billions of
natural and human-caused sources of GHG emissidhg iUnited States and worldwide.
Anthropogenic sources of carbon dioxide and otHeG& include electric power generation,
motor vehicle operation, ranching, farming, comrredrand residential heating, and even the
simple act of human breathing. With the ESA ligtof the polar bear as threatened based, in
part, on the alleged impacts of climate changeas essential for FWS to determine whether
these activities could be found to result in ES@ ‘$ake” of polar bears, and thus be subject to
civil and criminal penalties under 16 U.S.C. 8§ 1&}@&nd (b). FWS’s determination, as set
forth in the 4(d) rule, is not only lawful and @tial, it promotes certainty in the law, eliminates
unwarranted liability, and avoids dubious litigatio

The 4(d) rule is not a political act, as Plaintifisve suggested. Rather, the 4(d) rule
incorporates bipartisan policies adopted by twaesste Administrations. Former Interior

Secretary Kempthorne stated that the polar beatiad:
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should not open the door to use the ESA to reggieenhouse gas emissions from
automobiles, power plants, and other sources. Whatd be a wholly inappropriate use
of the Endangered Species Act. ESA is not the tmbl to set U.S. climate policy. The
Endangered Species Act neither allows nor reqtire$ish and Wildlife Service to
make such interventions.

“Remarks of Secretary Dirk Kempthorne, Press Camieg on Polar Bear Listing, May 14,
2008,” AR4D014143. As developed in Section listound conclusion is based on causation
and other legal limits under the ESA, and limitgosed by science.

A 2009 statute gave the Obama Administration thesual discretionary authority to
immediately “withdraw” the Bush Administration’sd)(rule for the polar bear (and some ESA
§ 7 rules that were, in fact, withdrawh)Current Interior Secretary Salazar decided @mimethe
4(d) rule challenged by Plaintiffs, effectively diimg the rule is in the public interest. Secretary
Salazar reasoned that “the Endangered Species Aot the proper mechanism for controlling
our nation’s carbon emissions. Instead, we nemahgrehensive energy and climate strategy
that curbs climate change and its impaétsri sum, two Administrations have lawfully found
that GHG emissions cannot and should not be regplilander the ESA, including by suits

bringing “take” claims against individual GHG ereits or a subset of such emitters.

3 Omnibus Appropriations Act 8 429, Act of March, 2009, Pub. L. 111-8, 123 Stat. 524,
749 (2009). The Administrative Procedure Act ndiynaequires public notice-and-comment
procedures to repeal a rule a new Administratisagliees withSee5 U.S.C. 88 551(5), 553;
Consumer Energy Council of America v. FERC3 F.2d 425, 446 (D.C. Cir. 1982).

4 Interior news release entitled “Salazar Retaiosseérvation Rule for Polar Bears” (May

8, 2009) (available atttp://www.doi.gov/news/09 News Releases/0508081)htSince the
filed record ends with the Dec. 2008 adoption ef4iid) rule, it does not include documents
issued during the Obama Administration’s 2009 reaeration of the 4(d) rule. Those
documents can be cited as official government decusa Fed. R. Evid. 902.
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ARGUMENT

The ESA Does Not Limit The 4(d) Rule For The PolaBear To Rules That Provide
“Conservation” Benefits

Plaintiffs assume that ESA § 4(d) allows only rulest increase “conservation” benefits
for a threatened species, and argue the polardi§eprule is unlawful because it does not
advance Plaintiffs’ notions of “conservationSeePl. Br. at 26-42. But, as Federal Defendants
have described, ESA § 4(d) imposes no “conservatonstraint. Instead, FWS has discretion
to extend or not to extend the “take” prohibitionet threatened species. The structure of the
statute, in conjunction with FWS’s court-sanctiomagrpretation of its authority, demonstrates
that Plaintiffs’ claim of an ESA § 4(d) violatiomifs as a matter of laiw.

A. Under the ESA, “Take” Of A Threatened Species Is Lawful Unless
Prohibited By The Agency

The ESA does not prohibit “take” of a threateneéecsgs. ESA 8§ 9 establishes
“prohibited acts” (e.g., take) with respect to “andered species” only. 16 U.S.C. § 1538. By
contrast, the ESA does not make it unlawful to étathreatened wildlife. The ESA creates “two
levels of protection” so threatened species coaltiéated differently from the more-imperiled
endangered species. S. Rep. No. 93-307 at 3 (199383 U.S.C.C.A.N. 2989, 2992.

B. Section 4(d) Does Not Require A Conservation FocMghenever the FWS
Applies § 9 To Threatened Species

ESA 8 4(d) gives the Secretary authority to edtennot extendhe “take” and other
ESA 8 9 prohibitions to a “threatened species.’atl$ection provides that:
[W]henever any species is listed as a threatenedep. . . , the Secretary shall

issue such regulations as he deems necessary @sdtdd to provide for the
conservation of such species. The Secretary magduyation prohibit with

> Federal Defendants have explained their inteapicet of ESA 8§ 4(d) and the binding

Circuit interpretation irBweet Home Chapt. of Comtys. for a Great Oreg@akbitt 1 F.3d 1,
7-8 (D.C. Cir. 1993). Fed. Br. at 12-17.
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respect to any threatened species any act prothibrtder [8 9(a)(1) of this Act,
such as “take”] . . . with respect to endangeretigs|.]

16 U.S.C. § 1533(d). The commands in ESA 8 4(mjts sentences are different but can be
reconciled, giving effect to each.

The D.C. Circuit has made this reconciliation, rafing the United States’ interpretation
that 8§ 4(d)’s two sentences are separate grarastbbrity with different criteria.

As [federal] appellees argue, however, there saganable reading of § 1533(d)
. ... According to this interpretation, the teentences of 8 1533(d) represent
separate grants of authoritfrhe second sentence gives the FWS discrétion
apply any or all of the [8 9(a)(1)] prohibitionsttoreatened species without
obligating it to support such actions with findingfsnecessity [to advance
“conservation”] Only the first sentence of § 1533(d) contaires‘“thecessary and
advisable” language and mandates formal individedlifindings. This sentence
requires the FWS to issue whatever other regulstame “necessary and
advisable,” including regulations that impose pcote measurebeyondthose
contained in 8 1538(a)(1) . . .. In light of 8tatute’s ambiguity, the challenged
FWS regulation is a reasonable and permissibletaari®on of the ESA.

Sweet Homel F.3d 1, 7-8 (D.C. Cir. 1993) (emphasis added).

Thus, Plaintiffs’ arguments that the 4(d) rule aigls an assumed “conservation”
constraint on such rules has been explicitly regah controlling precedent. Undgweet
Home the second sentence in § 4(d) grants FWS disar€tmay”) to extend, not extend, or
partially extend the “take” prohibition to a threaed species, regardless of whether this
advances “conservation.” This authorizes the ehgkd aspects of the polar bear 4(d) rule,
which partially extends the 8 9 “take” prohibitioEESA § 4(d)’s first sentence, which Plaintiffs
read as being controlling, is inapplicable. Thstfsentence in § 4(d) applies only to possible
rules that go “beyond” regulating “takeld.

The majority of the ESA 8 4(d) case law is in adcaith the D.C. Circuit precedent in
Sweet HomeFor example, the Ninth Circuit recently foundit8 4(d) “does natequire

regulations protecting threatened species froomtakiTrout Unlimited v. Lohn559 F.3d 946,
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962 n.12 (9th Cir. 2009). Similarly, the Fifth Quit noted that “[ijn addition to [the] mandatory
duty” in 8 4(d)’s first sentence, the second secréiprovides discretionary authority to prohibit
by regulation the taking of arilireatened species” — the second sentence “isonditoned
upon any showing that” it would advance conservaitiberests.State of Louisiana ex rel. Guste
v. Verity, 853 F.2d 322, 327, 333 (5th Cir. 1988) (emphasmsiginal).

Under 8 4(d), the agency can partially apply thé\ Et8ke” prohibition to a threatened
species, but not extend “take” to certain actigitieat satisfy an alternative standard (here, the
MMPA limits and “outside the polar bear’s rangetit on incidental take).

The language of 4(d) makes it clear that NMA8ay” impose a take prohibition.
The unavoidable implication is that NMFS may, mdiscretion, choose not to
impose a take prohibition. NMFS’s decision to teafimited take prohibition
under 4(d) must be, a fortiori under this analysighin its discretion. The rule
does not state that NMFS may choose only to applarket take prohibition, or
no take prohibition at all. It is logically withithe agency’s discretion, therefore,
that applying any number of different varietieqatherwise legal) take
prohibitions is also within NMFS’s discretion. Theurt is not persuaded that
choosing to promulgate a limited take prohibitioer 8§ 4(d) was arbitrary and
capricious, and therefore grants defendant’s mdaosummary judgmertt.

6 The ESA 8 4(d) provides NMFS the same authonty @iscretion as the FWS.

! Wash. Envtl. Council v. Nat'l Marine Fisheries Se&002 WL 511479 at *8 (W.D.
Wash. 2002).See also Cal. State Grange v. Nat'l Marine Fishe@erv, 620 F. Supp. 2d 1111,
1202 (E.D. Cal. 2008lIsea Valley Alliance v. Lautenbach2007 WL 2344927 at *6 (D. Or.
2007) (“the Secretary is not required to prohiakimg of threatened species”).

In promulgating the polar bear 4(d) rule, FWSduwléed the litigation position that had
succeeded iBweet Homel F.3d at 7-8. FWS did so by citifgashington Envt’l Coungibtate
of Louisiana andAlsea Valleyand by asserting FWS “has almost an infinite neind$ options
available” under § 4(d), including “permit[ing] talgy.” 73 Fed. Reg. 7626%ge id at 76264
(“by stating that regulations for a threatened gmetnay’ prohibit any act prohibited under
section 9 of the ESA, Congress made clear thahyt not be appropriate to include section 9
prohibitions for some threatened species”). Furthe/S justified 50 C.F.R. 8 17.40(q)(4) —
which concerns activities occurring outside theapblear’s range — not on grounds that it
assisted in conservation. Rather, FWS contempotetestated § 17.40(q)(4) “does not impede
the conservation of the species” in any way colabdd under “our authority under section 4(d)
of the ESA.” 73 Fed. Reg. 76262. As shown in iBadi, this agency explanation is both

(continued...)
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While Plaintiffs (e.g., Pl. Br. at 29-33) rely h@lgnon Sierra Club v. Clark755 F.2d 608
(8th Cir. 1985), that decision is an unpersuasivier. In contrast to the above-cited D.C.,
Fifth, and Ninth Circuit decisions, this early EigtCircuit opinion read ESA 8§ 4(d) to be a
substantial constraintClark found FWS could permit regulated take only whée ts
necessary for “conservation.”

The 2-1 decision illark misreads the ESA. As Senator Simpson notedijstttacome
to grips with the two sentences in § 4(d) and éugslative intent that less-imperiled threatened
species be subject to different protections thatargered species:

Clark. . . is based on a misunderstanding of the diifelevels of protection accorded

endangered and threatened species under the.AcfT]he broad flexibility which the

Secretary enjoys in promulgating regulations tdgmbthreatened species, includ[e] the
authority to permit taking of individual memberssofch specie¥.

C. FWS’s Discretion Is Also Supported By ESA Legislatie History

Federal Defendants’ interpretation of ESA § 4(deisforced by the ESA committee
reports. The House Report describes ESA § 4(d)ating the Secretary great discretion to
allow or disallow “take” of a threatened species] describes 4(d)’s two sentences in terms

showing they are independent.

(continued)

lawful and reasonable. This explanation exceeel$etvel necessary to uphold an agency
decision: a court should “uphold a decision ofl#san ideal clarity if the agency’s path may
reasonably be discernedMotor Vehicle Mfrs. Ass’n v. State Farm Mut. Adts. Co, 463 U.S.
29, 43 (1983).

8 S. Rep. No. 100-240 at 17 (1987) (additional w@i/Sen. Simpson). Besides being
wrongly decidedClark is distinguishable because it concerned regulatadiowing trapping of
threatened wolves (an activity directed againstivtd) and the limitation imposed in the ESA
definition of “conservation” that trapping and otlierms of “regulated taking” are allowed only
“in the extraordinary case where population pressumean the species’ numbers are above the
carrying capacity of the ecosystem. 16 U.S.C.32(5);see755 F.2d at 612-18. In contrast,
Plaintiffs have not argued a “regulated taking'imdnere. AdditionallyClark reflects the
mistaken view that the ESA requires the interpretathat most advances the “conservation” of
listed speciesSeepages 8-10, below.
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(d) The Secretary is authorized to issue apprigregulations to protect
endangered or threatened species; he mayvege specifically applicable any of
the prohibitions with regard to threatened spettiashave been listed in section
9(a) as are prohibited with regard to endangeredigp. Once an animal is on
the threatenetist, the Secretary has an almost infinite nundjeaptions
availableto him with regard to the permitted activities fbose species. He may,
for example, permit takindut not importation of such species . ? . .

Thus, ESA 8 4(d) allows Interior to “permit takingf threatened species such as polar
bears. Accordingly, the more-limited provision8ri7.40(q)(4) — which just eliminates
activities outside the polar bear’s current ramgenfbeing sources of alleged incidental take of
distant polar bears — plainly is within the scop¢éhe authority delegated by ESA § 4(d).

D. The ESA Does Not Generally Limit Federal Actions Tarhose That Advance
“Conservation”

Contrary to Plaintiffs’ more general arguments (eag 1-2, 28-34), other ESA provisions
do not require FWS to exercise its ESA § 4(d) dison in favor of maximizing conservation of
threatened polar bears.

As this Court has found, even an ESA provision &maploys the term “conservation
plan” does not require conservation or improvenaetbns. Instead, the language and intent of
the specific ESA provision are controllin@pirit of the Sage Council v. Kempthorbé1l F.

Supp. 2d 31, 42-44 (D.D.C. 2007) (construing ESKO&)). Similarly here, § 4(d) does not
limit FWS to rules providing additional “consenati’ benefits in light of the ESA 8§ 4(d)
language on “may” allow takings, and discretionrowiich rules are “deem[ed] . . . advisable.”

As Spirit of the Sagélustrates, it “frustrates rather than effectsategislative intent

9 H.R. Rep. No. 93-412, at 12 (1973) (emphasis @dd€éhe Senate also intended to create
“two levels of protection” that impose prohibitionsly for endangered species, and give the
Secretary “discretion” and “[f]lexibility in reguieon” that can be “tailored” to the circumstances
of a particular threatened species. S. Rep. N@(&3at 3 (1973),eprinted in1973

U.S.C.C.A.N. 2989, 2992.
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simplistically to assume that whatevarthers the statute’s primary objective mustheelaw.”
Rodriguez v. United State480 U.S. 522, 526 (1987). It is “far-fetched’dampersuasive to
argue that the ESA compels federal agencies tawthatever it takes” to “conserve” listed
species.Platte River Whooping Crane Trust v. FERBE2 F.2d 27, 34 (D.C. Cir. 1992).

Plaintiffs argue thatenn. Valley Auth. v. Hjld37 U.S. 153, 184-85 (1978), requires that
a federal agency'’s first priority be to recovetdi speciesTVA v. Hill however, speaks in
terms of a federal duty to avoid “extinction,” reotiuty to promote conservation or recovery.
Seed37 U.S. at 184-85. More recently, the SupremertBustained FWS'’s interpretation that
other clear statutory directives trump ESA 8§ 7, Bmohd TVA v. Hilldid not require the opposite
result. Nat'l Ass’n of Home Builders v. Defenders of Wigll551 U.S. 644, 670-71 (2008ge
id. at 674-84 (dissent).

Plaintiffs (PI. Br. at 30) argue that FWS “mustiaifatively attempt to recover the
species” undeGifford Pinchot Task Force v. U.S. Fish & WildlBerv, 378 F.3d 1059, 1070
(9th Cir. 2004). This Court rejected a similarwargent inSpirit of the Sageb11 F. Supp. 2d at
43. The Court found th&ifford Pinchotconcerned a “different section of the ESA” — there,
ESA § 7 as opposed to ESA § 10, and here ESA Spmssed to ESA § 4(d)d.*°

Conservation or species-improvement actions agehadiscretionary under the ESA.

For example, ESA § 7(a)(2) is satisfied if a fetlaxdion is not likely to appreciably degratie

10 Moreover Gifford Pinchotdoes not hold that ESA 8_7 substantiviatyits agency actions
to those which advance conservati@ifford Pinchotmerely holds that, in assessing whether a
federal action would adversely modify critical habiwithin the meaning of ESA § 7(a)(2), FWS
must_procedurallgonsider effects to the “survival” and “recovenf’a listed speciesSee Nat'l
Wildlife Fed’'n v. Nat’l Marine Fisheries Senb24 F.3d 917, 930-36 (9th Cir. 2008). FWS gave
such procedural consideration to conservation hBe=7/3 Fed. Reg. 76260-62.
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status of a listed species or its critical habitatmpared to its status under baseline conditibns.
Any ESA § 7(a)(1) “conservation recommendationsitthWS offers in a biological opinion do
not “carry any binding force.” 50 C.F.R. § 402)4(The Services adopted this rule after
agreeing with this comment by the House Committigle BSA jurisdiction:
[W]e do not believe that it was intended that seti(a)(1) require developmental
agency actions to be treated as conservation pragiar endangered species and
threatened species. We also do not believe that tde conservation recommendations
of the Secretary have to be followed for this regmient to be met. Such an

interpretation would render the much debated prongsof section 7(a)(2) redundant and
essentially meaningless and bring about endlegatiin.

51 Fed. Reg. 19926, 19954 (June 3, 1986). Thude WBA 8 7(a)(1) suggests a federal agency
should undertake some “prografos the conservation of” listed species, it doesnequire that
every federal agency “actidife.g., the § 4(d) rule) be designed to provide eorsgion benefits,
or § 7(a)(2) would be rendered meaningf€ss.

Because conservation is highly discretionary irepections of the ESA, ESA § 4(d)
should not be read to be limited to “conservatinnés. Instead, the extent to which FWS elects
to include conservation benefits in a 8 4(d) raleléss-imperiled threatened species is equally

within the Service’s discretion.

11 Seel6 U.S.C. § 1536(a)(2); 50 C.F.R. § 402.02 (“jedjz” means to “reduce
appreciably the likelihood of both the survival aedovery of a listed speciesNWF v. NMF$S
524 F.3d 917, 930 (“jeopardize” means that an tecctauses some ‘deterioration in the species
pre-action condition”), 933-36. “ESA Section 7i®‘jeopardy’ standard does not confer upon
the action agency the affirmative obligation torpaie the recovery of a listed specieSivan
View Coalition v. Barbouleto2008 WL 5682094 at *10 (D. Mont. 2008).

12 See Platte Rive©62 F.2d at 34Pyramid Lake Paiute Tribe v. U.S. Dept. of Na8§8
F.2d 1410, 1418 (9th Cir. 199MWational Wildlife Fed’'n v. Norton332 F. Supp. 2d 170, 186-87
(D.D.C. 2004); Ryan & Malmernteragency Consultation Under SectionChapter 5 at 105 in
ENDANGERED SPECIESACT —LAW, PoLICY, AND PERSPECTIVES(Baur & Irvin eds., 2d ed. ABA
2010) (“courts have afforded federal agencies watiude in determining how to best fulfill
their duties under section 7(a)(1)").

10
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E. Plaintiffs’ 50 C.F.R. § 17.31 Argument Is Unpersuase

Federal Defendants (Fed. Br. at 25) are corretthigalegality of the 4(d) rule is not
affected by 50 C.F.R. § 17.3ComparePI. Br. at 2, 7-8, 33. Section 17.31 essentialeg
FWS the discretion at the time it lists a threatesgecies to either: (1) adopt a “special rule”
tailored to the particular threatened species,hitivcase 8 17.31(c) provides that the “special
rule will contain all the applicable prohibitionsdexceptions” and “none” of 8 17.31(a) applies;
or (2) do nothing in terms of a special rule, iniethcase § 17.31(a) provides that all the ESA
8 9 prohibitions for endangered wildlife apply tat threatened species. 50 C.F.R. § 17.31.
Because a special 4(d) rule for the polar bearagapted contemporaneously with the listing of
the polar bear, § 17.31(a) and the full “take” pbition did not apply to the polar bear.

Section 17.31(a) does not create a floor againgthwthe conservation attributes of a

special rule are measured. Due to the discretofecred upon FWS to adopt “special rules’
for individual threatened species” under “§ 17.31(FWS has . . . maintained a two-tier
approach to species protection” (endangered vénseatened species) that “satisfies the
statute.” Sweet Homel F.3d at 7. According to that decision, FWS tingsfree to adopt a
“special rule” for a threatened species in orddrdnor the legislative intent that there can be

separate tiers of protection for endangered vdesssimperiled threatened species.

Il. Section 17.40(q)(4) Is Lawful And Rational
Exercising its broad discretion under ESA § 4(d)}Fdeclined to extend the “take”

prohibition to an “otherwise lawful activity” ocauing outside “the current range of the polar
bear.” 50 C.F.R. § 17.40(q)(4). Contrary to Ri#fisi arguments (PI. Br. at 26-36, 40-41),

§ 17.40(qg)(4) is lawful, rational, and adequatelgorted by the record.

11
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A. The Rule Is Lawful Under ESA 8 4(d), As Construedmn Sweet Home

Plaintiffs’ argument that the 4(d) rule violateg tBSA § 4(d) statutkils as a matter of
law. As described in Section I, undaweet Homehe second sentence of § 4(d) provides FWS
with broad discretion not to extend or only palyiaxtend the “take” prohibition to the
threatened polar bedt. Moreover, as described below, because thereeao Btake” of a polar
bear from GHG-emitting activities outside the beearge due to lack of causation, there was no
“take” for FWS to apply in the 4(d) rule for thezetivities in the first place.

B. FWS Permissibly Reasoned The ESA Does Not Provide\Aable Legal

Mechanism To Regulate GHG Emissions, Including Thragh ESA 8§ 9
“Take” Suits

Plaintiffs argue that, because FWS found that tilargear is impacted by the potential
future effects of climate change, the ESA listingld have “triggered a host of federal
protections” to combat that threat (e.g., requtatBHG emissions). Pl. Br. at 1. They argue it
was irrational for FWS to exclude GHG emissionswig the polar bear’s range from being
subject to “take” litigation. PI. Br. at 1-3, 15,land 27. Yet, this determination was sound on
both a legal and policy basis, as explained by Fi8e record and described above.

Moreover, the 4(d) rule cannot be overturned oimBfts’ view that the policy is “political.**

13 FWS “may, in its discretion, choose not to impageake prohibition” at all under ESA

8 4(d), or FWS can “craft a limited take prohibitido Wash. Envtl. Council v. NMEF3002 WL
511479 at *8. Consequently here, FWS can lawfilly:not impose an incidental take
prohibition on activities taking place outside ff@ar bear’s current range, including activities in
the Lower 48 States that are thousands of miley &wen that range (8 17.40(q)(4)); (2) not
apply the “take” prohibition to activities authceid under protective MMPA standards

(8 17.40(q)(2)); and (3) otherwise apply the ES#Aake” prohibition (§ 17.40(q)(1)).

14 E.g.,Pl. Br. at 20-23, 33-34. All regulatory decisidrave public policy components.

Nothing is served by deriding them as “politicalrideed, it is the function of the popularly-

elected political branches (here, the ExecutivenBnato make policy decisions in implementing

the law (passed by the Legislative Branch), whils is not a judicial functionNat’l Cable &

Tel. Ass’n v. Brand X Internet Sen&s45 U.S. 967, 981-82 (200%}hevron U.S.A., Inc. v.
(continued...)

12
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As explained below, FWS reasonably concluded that,to the lack of a causal
connection between any GHG-emitting activity outdide polar bear’s range and effects on a
polar bear, GHG emissions do not trigger either BSAconsultation duties or an ESA 8§ 9 take-
avoidance duty. FWS rationally adopted a legaicgakgarding ESA § 9 “take” that is
consistent with its position on 8§ 7 consultatioAs two Administrations have found, the ESA is
not an available tool to address global climatengea FWS appropriately concluded that
allowing an incidental take suit against a GHG-#&nitvas not advisable and would not produce
conservation benefits for the speciesThis reasoning is compelling, and certainly rbiteary.

1. A Project’'s GHG Emissions Do Not Trigger ESA § 7 Cosultation,

And FWS Has Reasonably Adopted a Similar Policy ThaGHG
Emissions Do Not Trigger ESA 8§ 9 “Take” Constraints

Both the current and former Administration haverpteted ESA 8§ 7 and its
implementing rules (50 C.F.R. Part 402) as meatiiagalleged climate change effects of a
project’s incremental GHG emissions do not trigg8A § 7 consultation. This occurred in the
preambles to the 8§ 4(d) and listing rules, 73 Rely. 76265-66; 73 Fed. Reg. 28247, and in

high-level document¥

(continued)

Natural Resources Defense Coundh7 U.S. 837, 863-66 (1984) (such policy decisiare not
for the judiciary). FWS decisions under the ESAvsions that include some agency discretion
are not required to be “based solely on apolifigetors.” Southwest Center for Biological
Diversity v. Bur. of Reclamatioi43 F.3d 515, 523 (9th Cir. 1998). To the extbat4(d) rule

is “political,” it represents a broadly shared bitan policy endorsed by both Democratic and
Republican Administrations that deserves judicalpect. Seepages 2-3, above.

15 See73 Fed. Reg. 76262 (“Nothing within our authorityder section 4(d) of the ESA . . .
would provide a means to resolve this threat” figlobal climate change); Fed. Br. at 29, 31-32
(noting the lack of a causal connection betweertH&@mitting activity and effects on an
individual bear); Quarles & Lundquisthe Endangered Species Act And Greenhouse Gas
Emissions: Species, Projects, And Statute At BBIRocky MT. MIN. L. INST. ch. 10 (2009).

16 The documents include statements by two IntSeuretaries, a memorandum from the

FWS Director (AR4D014144), science analyses fromA E&R4D01433) and the U.S.
(continued...)
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The preambles and several of these documents grovidct on science-based
judgments. On such science issues, judicial reVmeust generally be at its most deferential.”
Baltimore Gas & Elec. Co. v. Natural Res. Def. Calym62 U.S. 87, 103 (1983). A federal
“agency must have discretion to rely on the reaskenapinions of its own qualified experts even
if” the “court might find contrary views more peesive.” Marsh v. Oregon Nat. Res. Council
490 U.S. 360, 378 (1989Dther aspects of these preambles and documentgregtt&SA limits,
such as the “proximate cause” limit on ESA “takia@bllity established iBabbitt v. Sweet Home
Chapt. of Comtys. for a Great Oregd15 U.S. 687, 697 n.9, 700 n.13 (199Sgepages 17-20,
below. Such high-level interpretations of the E&#l ESA rules are entitled to deferen&ee
Auer v. Robbins519 U.S. 452, 461 (199 weet Homeb15 U.S. at 703, 708.

Even assumingrguenddfor the purposes of this brief and this case oméy GHG
emissions affect the global climate, any globahelie-induced effects on listed species are
indirect, time-delayed, and cumulativAny such effects would “depend[] on a three-gaudsal
chain: greenhouse gas emissions cause tropospVeemang, which in turn causes secondary
climate change effects, which in turn cause ecobigihanges that adversely affect the species.”
Prof. J.B. RuhlClimate Change and the Endangered Species ActidiBgiBridges to the No-
Analog Future 88BosToNU. L. Rev. 1, 44 (2008). Thus, it is the cumulative effetbillions
of sources of GHGs that may affect the global ctena

As the U.S. Geological Survey Director summariaetis currently beyond the scope of

existing science to identify a specific source @.€@missions and designate it as the cause of

(continued)

Geological Survey (ARL117214), and an Interior 8tdir's opinion (AR4D014144)See’3
Fed. Reg. at 76265-66; Quarles & Lundquist, 8k MT. MIN. L. INST. 8§ 10.04-10.06[1],
pages 10-8 to 26.

14
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specific climate impacts at an exact location.” LAR7214. A later EPA analysis showed that
emissions from any single source of GHGs are “tonalkto physically measure or detect in the
habitat of these species” far out into the futu#&r4D014340.

The FWS, in its polar bear listing decision, reattiee same conclusion as to 88 7 and 9.
Under binding rules, ESA 8§ 7 consultation is trigggeonly if the agency proposing an action
finds the action “may affect listed species oricaithabitat.” 50 C.F.R. 8 402.14(a). In the
listing decision, the FWS determined that the latkausation between the GHG-emitting
activity and harm to the species was too tenuogsipport either a requirement for consultation
or liability for take. 73 Fed. Reg. at 28247. TH&S reiterated these points in the preamble to
the final 8 4(d) rule, stating that “the [ESA’s]r=ultation requirement is triggered only if there
is a causal connection between the proposed aatidra discernible effect to the species or
critical habitat.” 73 Fed. Reg. 76265. Because@hG emissions and alleged climate effects of
any single emitter have no measurable effect eedispecies or critical habitat, FWS has
interpreted the ESA § 7 rules as meaning such ffecte do not require ESA 8§ 7 consultation.
SeeFWS Director's memorandum (AR4D014144) and theriateSolicitor’'s opinion
(AR4D014323). The FWS likewise concluded it conéd draw a causal connection sufficient
to prove a takingSee73 Fed. Reg. at 76265-66. As current Interior&acy Salazar has
summarized:

we [are] taking a common sense approach to adrarmgtthe ESA when it comes to

climate change. We do not believe that ESA coasalts are required for projects that

emit greenhouse gas emissions in cases where sussi@ns cannot be cafus]ally linked
to specific impacts on specific species. We haméanrthis point forthrightly['f

17 Letter from Interior Secretary Salazar to Senbtarkowski at 2 (May 12, 2009)

(available at
http://www.interior.gov/news/09 News Releases/®9%20letter%20to%20Murkowski.pdf
(continued...)
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Thus, two Administrations are following the samgdkepolicy for ESA § 9 “take” that
applies to ESA § ¥ That is, GHG emissions from a particular facitity not proximately cause
an effect on an individual polar bear or its hatatad thus do not trigger an ESA 8§ 7
consultation duty or an ESA 88 4(d) and 9 take-@aoce duty.

This consistent application of ESA policies is wreable, not arbitrarySee Spirit of the
Sage 511 F. Supp. 2d at 44-45 (reasonable for FWSakenthe incidental take permit (“*ITP”)
revocation standard consistent with the ESA’s sdeshéor ITP issuance). It was an exercise in
responsible government for FWS to inform operatdigcensed power plants, drivers of cars,
and those involved in thousands of other activitied produce GHGs outside of the polar bear’s
rangé”® that their activities are not unlawful becauseytagyuably could indirectly contribute to
the potential “take” of polar bears. 50 C.F.R.784D(q)(4) wisely eliminates the specter of
potential criminal and civil liability under 16 U.S. § 1540(a) and (b) for such otherwise-lawful,
every-day activities. Moreover, as shown in thetsebsection, FWS’s action is either legally

compelled or strongly supported by the causatiwmiit Ibn a person’s liability for “take.”

(continued)

“It is currently not possible to directly link themission of greenhouse gases from a specific
power plant, etc. to effects on specific bearsearipopulations. This direct ‘connect the dots’
standard is required under the Act and court rglingherefore, the Fish and Wildlife Service’s
policy guidance to its field staff is not to requsuch consultations.” “Polar Bear 4(d) rule — Q’s
and A’s” (available at http://www.fws.gov/home/faet/2009/pdf/QandApolarbear4drule.pdf);
seeQuarles & Lundquist, 55 &Ky MT. MIN. L. INST. 8§ 10.04[3], pages 10-10 to 10-14.

18 See73 Fed. Reg. 76265-66. As FWS explained in fiadjzhe 4(d) rule, “[o]ne must be
able to ‘connect the dots’ between an effects mioposed action and an impacts to the species
and there must be a reasonable certainty thafffibet ®vill occur.” Id. at 76265 (citingArizona
Cattle Growers’ Ass'n v. U.S. Fish & Wildlife Ser273 F.3d 1229 (9th Cir. 2001)).

19 For similar reasons, we believe that GHG emissfoom a facility within the polar bear's

range could not be shown to cause "take" of arviddal bear.

16
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2. Due To Causation Limits On “Take” And Science Limits, FWS Has
Reasonably Concluded That Allowing Incidental TakeSuits Against
GHG Emitters Is Not “Advisable” And Is Not “Necessay” To
Produce Conservation Benefits

Plaintiffs complain that, under 8 17.40(q)(4), theye lost the ability to bring an ESA
citizen suit alleging that some economic activagdted hundreds to thousands of miles away
from polar bears somehow would “take” a polar beaW'S acted lawfully and rationally for
several reasons.

First and foremost, the causation limit on “takebllity and the scientific absence of a
“causal connection between GHG emissions resultorg a specific” action and “take” mean
that “impacts of individual GHG emitters cannotdb®wn to result in “take.” 73 Fed. Reg.
76266. Science’s inability to link any source dfiGs with “take” of a polar bear is discussed at
pages 13-16, above.

Legally, FWS has defined the “harm” form of “tak&s any “act which actually kills or
injures [listed] wildlife. . . . [including] sigficant habitat modification or degradation where it
actually kills or injures wildlife.” 50 C.F.R. §713. The uncertain reach of the “harm” rule led
to Sweet Homeb15 U.S. 687, where the Supreme Court sustametharm” rule. The Court
did so under a limiting construction which: (1) “phasize[s] that actual death or injury of a
protected animal is necessary for a violation”; é)drequires the plaintiff to prove the
challenged action is or would be the “proximatesegiof the injury or death of an individual
animal. 515 U.S. at 691 n.2, 696-703 & nn. 9 & Ide Court reinforced “proximate cause”
limits under the ESA iNAHB v. Defender$51 U.S. at 667-68.

Proximate cause avoids unfairly charging one pevatmresponsibility for an offense
when the effect was caused primarily by a thirdypaiaction. Holmes v. Securities Investor

Prot. Corp, 503 U.S. 258, 268 (1992). A body of case lawilamy holds that there can be no
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ESA “take” liability where a plaintiff cannot demsinate that the proposed action would “cause”
the harm in questionE.g., Cold Mountain v. GarbeB75 F.3d 884, 890 (9th Cir. 2004) (ESA
claims dismissed where plaintiffs “failed to establa causal link” between an agency action
and a bald eagle “nest failurePyramid Lake Paiute Tribe v. U.S. Dept. of NeB§8 F.2d at
1420 (any “take” of listed fish may have been cdusgirrigation water withdrawals by third
parties);Alabama v. U.S. Army Corps of Eng'égl1l F. Supp. 2d 1123, 1132-35 (N.D. Ala.
2006) (preliminary injunction denied where any ‘@akvas proximately caused by a natural
drought, not the CorpsMorrill v. Lujan, 802 F. Supp. 424, 431-32 (S.D. Ala. 1992) (though
“future development” of nearby properties may cdtigke,” that possibility “cannot be used to
stop [the challenged] project which, by itself, do®t pose a threat to the” listed species). In
addition, ESA 8 7(b)(4) constraints on “incidertete” cannot be imposed unless the plaintiff
demonstrates that the challenged action would cdake” of a member of a listed species.
Arizona Cattle Growers’273 F.3d at 1239, 1240, 1243cific Shores Subdivision Cal. Water
Dist. v. U.S. Army Corps of Eng;rS38 F. Supp. 2d 242, 259-60 (D.D.C. 2008).

Any plaintiff would have insurmountable difficulgan attempting to show that a
particular defendant and a specific source of GHQbe particular use of pesticides or
rodenticides outside the range of the polar beatlra proximate or producing cause of “harm”
(death or injury) to an individual polar bear. the preambles to the 4(d) rule and polar bear
listing rule rationally explain, the “impacts ofdividual GHG emitters cannot be shown to result
in [cause] ‘take’ based on the best available s@et this time.” 73 Fed. Reg. 76265-66¢73
Fed. Reg. 28247 and 28300; 73 Fed. Reg. 28313abNpthe Executive Director of Plaintiff

Center for Biological Diversity has admitted thahy bid to fight the construction of a power
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plant by arguing that emissions might harm a spddtely would be thrown out of court.”
Ruhl, 88BosToNU. L. Rev. at 41 n.163. Scholars share CBD'’s assessffient.

Due to the causation and other limits on “take” #rallack of a causal connection
between any source of GHGs and “take” effects tmdividual polar bear, allowing a specious
“take” suit against a GHG emitter would not resnlttake” liability. As the 4(d) record
demonstrates, the FWS reasonably and lawfully emied that, under the standards required by
the Supreme Court and Circuit Court precedentuacecof GHGs outside of the polar bear
range cannot “take” an individual polar bear beeatsre is no causal link between GHG
emissions and the “take” of individual polar beakaving concluded that a “take” cannot be
established under such circumstances, FWS dediinatlempt to impose “take” liability.

Hence, extending an incidental take prohibitionas “necessary” or fruitful for
“conservation,” and 8 17.40(q)(4) “does not imp#ueconservation of the species” in any way
addressable by the ESA. 73 Fed. Reg. 76262. AS EdYicluded:

the threat that has been identified in the finahHESting rule — loss or habitat and related

[climate] effects — would not be alleviated by. the full application of the provisions in

sections 9 and 10 of the ESA. Nothing within outharity under section 4(d) of the
ESA . . . would provide the means to resolve thisat**

20 Doremus, “Polar Bears in LimbaSlate(May 20, 2008) (available at
http://www.slate.com/id/2191707/). Professor Radplees that the “stiff evidentiary],
causation,] and proof burde8sveet Homemposed” make it a “daunting prosecutorial
undertaking” to prove that GHG emissions from dipalar project are the proximate cause of a
reasonably certain death or injury to an actuahahthat constitutes “harm.” Ruhl, 8®BToN
U.L. Rev. at 40-42.See als®@uarles & Lundquist, 55 &Ky MT. MIN. L. INST. § 10.06[2],
pages 10-26 to 10-28.

21 73 Fed. Reg. 76262 (emphasis addse:; id at 76265-66 (the “indirect impacts of
individual GHG emitters cannot be shown to resultake” based on the best available science
at this time” due to the lack of a “causal linkagdetween the proposed action, the effect in
guestion (climate change), and listed species”).
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Moreover, the sound bipartisan legal policy, depetbby both the current and former
Administrations, has been that otherwise-lawfuivé¢s — such as operating power plants and
oil refineries, constructing roads, farming andctang — are not suddenly unlawful and subject
to FWS prosecution under ESA § 11(a) and (b) sirbplsause the activities produce carbon
dioxide. This is a sensible federal enforcemeticpo FWS can rationally extend those same
policy considerations to ESA § 11(g) citizen suigs’citizen suit is meant to supplement rather
than supplant governmental actiorGwaltney of Smithfield v. Chesapeake Bay Fquitti
U.S. 49, 60 (1987). As this Court knows, defendigginst specious ESA “take” litigation is
expensive and may create lengthy project del®ge Am. Soc'y for Prevention of Cruelty to
Animals v. Feld Entertainmegr2009 WL 5159752 (D.D.C. 2009). In 8 17.40(q)@&WVS has
wisely found the public interest supports elimingtsuch costly and disruptive unfounded
litigation.

3. FWS Lacks ESA Authority To Regulate GHG Emissions

Although Plaintiffs might prefer otherwise, no Eprovision grants GHG regulatory
authority to FWS. Plaintiffs argue that, becaust@=missions allegedly are the “primary
threat to the conservation of the polar bear, & walawful for FWS to “exempt such emissions
from the reach of the” ESA. PI. Br. at 3, 32-34owever, for the reasons provided above, an
individual project’'s GHG emissions do not trigge3A& 8§ 7 or § 9 duties.

More generally, FWS acted reasonably because nofE®Asion grants GHG regulatory
authority to FWS. As an FWS spokesman stated @92Qve have zero legislative authority to

regulate carbon emissions. That's just not whata&? Two Administrations have

22 Greenwire “Endangered Species: Some See EPA’s ClimateoBabProdding Interior

on ESA” (April 23, 2009). “[l]t is difficult to caceive of how the [FWS] would go about
(continued...)
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appropriately recognized that it is EPA and Congselso would have authority over GHG
emissions, not FWS under the ESA.
Some commenters to the proposed rule suggeste&tktirece should require other
agencies (e.g., the Environmental Protection Agetecyegulate emissions from all
sources, including automobile and power plants. [The Service’s] consultative role
under section 7 does not allow for encroachmerheri-ederal action agency’s

jurisdiction [to decide which action to propose avidch action complies with ESA
§ 7(a)(2)] or policy-making under the statutesdiranisters?®

Thus, under any reasonable interpretation of E34d§ and the record, 8 17.40(q)(4)
and the remainder of the 4(d) rule are lawful or@i, and certainly not arbitrary.

C. The 4(d) Rule Is Not Arbitrarily Under-Inclusive Or Over-Inclusive

Plaintiffs argue the 4(d) rule is arbitrary becaitse under-inclusive. In their view, the
rule does not attempt to regulate all potentiaksesi of “take,” such as otherwise-lawful
activities occurring outside the polar bear’s ranBet their view is contrary to the law and FWS
findings that such sources do not cause a “tak@hahdividual bear or its habitat. Further,
“regulations . . . are not arbitrary just becaumsgytfail to regulate everything that could be
thought to pose any sort of problenPersonal Watercraft Ind. Ass’n v. Dep’t of Commert#

F.3d 540, 544 (D.C. Cir. 1995) (citing two ESA dgans which affirmed rules that only

(continued)

aggressively regulating greenhouse gas emissioosgh the jeopardy consultation program.
The FWS does not have the pollution control expertif EPA, nor does any provision of the
ESA explicitly provide authority to engage in enss regulation.” Ruhl, 8BosToNU. L.

Rev. 1, 44 (2008). While ESA 88 7 and 9 prohibit aertconduct, they do not provide FWS
with regulatory authority. The ESA, instead ofrigea font of new authority, operates within the
confines of an agency’s statutory authoriyAHB v. Defender$51 U.S. 644 (2007 merican
Forest & Paper Ass’'n v. EBA37 F.3d 291, 298-99 (5th Cir. 199B)atte River Trust v. FERC
962 F.2d at 33-34 (it is “far-fetched” and unpessua to read ESA § 7 as a general grant of
authority for an agency do “whatever it takes” tmserve a listed species).

23 73 Fed. Reg. 28212, 28299-386g51 Fed. Reg. 19928 (June 3, 1986) (FWS “performs
strictly an advisory function under section 7”; FW&not “use the consultation procedures of
section 7 to establish substantive policy for Faebdagencies”)seeQuarles & Lundquist, 55
Rocky MT. MIN. L. INST. § 10.06[1], pages 10-23 to 27.
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addressed part of the problelbas Vegas v. Lujgr891 F.2d 927, 935 (D.C. Cir. 1989), and
Louisiana v. Verity853 F.2d at 332keeFed. Br. at 35. FWS could lawfully focus first on
activities in the polar bear’s Alaska range and #ra addressable under the ESA.

Switching attacks, Plaintiffs (PI. Br. at 15-18, 34-36) argue that § 17.40(q)(4) is
arbitrarily over-inclusive, because it also exclsifl®m the scope of any ESA citizen suit the
potential for a plaintiff to claim “takes” from twother lawful activities outside the polar bear’s
current range. The activities are the lawful agailon of pesticides as authorized under FIFRA,
and the emission of small amounts of pollutantb@iged under the CAA and CWA.

It was rational for FWS to provide regulatory certain these other areas. Just as a
“take” suit against a particular GHG emitter wotdd under proximate cause limits set by the
Supreme Court, such a suit against a particularges applicator or industrial facility would
fail for the same reason. Rather than allow sustuptive litigation, FWS permissibly found it
was “advisable” to create immunity from such misigai suits*

1. In The Alternative, ESA § 4(d) Provides SignificantDiscretion To FWS On What It
“Deems . .. Advisable,” And FWS Reasonably Exeraesl That Discretion Here

Even assumingrguendosome form of the first sentence in ESA 8§ 4(d) agmplit is not
the harsh constraint urged by Plaintiffs. Ratbheder FWS’s reasonable interpretation, the
agency has considerable discretion to “deem” gertdes not “advisable” as a policy matter to

assist in “conservatiort®

24 This leaves advocacy organizations with othenaes for redress. For example,

environmental groups have sued EPA, alleging te&IFRA registration of certain pesticides
harms the polar bear, and that EPA must consult Evd&r ESA § 7 to reduce alleged harmful
effects. See Ctr. for Biological Diversity v. Pirzadglo. 09-1719-JCC (W.D. Wash.).

25 SeeFed. Br. at 32-33. Notably, § 4(d) is not phraisetérms that require FWS to adopt

particular “take” rules that increase the conseovedf a threatened species. Instead, the first

sentence of § 4(d) delegates considerable disoref@VS has reasonably interpreted the “as he
(continued...)
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Specifically, FWS could permissibly “deem” it “a@aible” to largely keep in place the
well-understood and protective MMPA provisions d&thorizing minor and non-lethal
incidental take of polar bears. And FWS could pssibly “deem” it “advisable” to inform
generators of electricity having all required CA&rmits — and thousands of other activities that
lawfully emit GHGs outside the polar bear’s currearige — that their businesses are not
suddenly unlawful and subject to fines and injumtsi on the theory that the GHG emissions
“take” a polar bear. That is, what is “advisalikea matter of FWS’s policy discretion.

FWS could permissibly find it is “advisable” to pide legal certainty and increase
efficiency by not creating the specter of ESA imtithl take liability for productive activities
occurring outside the polar bear’'s range. FWSpeianissibly “find that for activities outside
the current range of the polar bear, overlay ofiticelental take prohibitions under 50 CFR
17.31 is not necessary for polar bear managemeint@mservation . . . . [This] does not impede
the conservation of the species . . . [in any mgnmghin our authority under section 4(d).” 73

Fed. Reg. 76262.

(continued)

deems . . . advisable” phrase to “fairly exudegfetence’ to the agency.” 73 Fed. Reg. 76261,
see id at 76264; Fed. Br. at 32-33. A 2009 appellateiop confirms the Service’s broad
discretion under both the first and second senteimc8 4(d). “[Section] 1533(d) does not
requireregulations protecting threatened species froimgakThe combination of the
discretionary “may” and the phrase “necessary alwisable” grant NMFS much leeway in
crafting regulations.Trout Unlimited 559 F.3d at 962 n.12. More generally, the Supr@ourt
has counseled in favor of judicial deference to FAd®nstruction of take-related terms. “When
it enacted the ESA, Congress delegated broad astnaitive and interpretive power to the
Secretary.Seel6 U.S.C. 88 1533, 1540(f) . . . . Fashioningrapriate standards for issuing
permits under 8§ 10 [and other sections for allowetental] takings that would otherwise
violate 8§ 9 necessarily requires the exercise oathdiscretion . . . . When Congress has
entrusted the Secretary with broad discretion, reeeapecially reluctant to substitute our views
of wise policy for his.” Sweet Homeb15 U.S. at 708.
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V. No NEPA Document Was Required On The 4(d) Rule

We join in the other Defendants’ arguments thalNE# A document was required on this
ESA 8 4(d) rule. The 4(d) rule maintains the stajuo of polar bear protections under the
MMPA and does not add potential incidental takest@mnts to lawful activities occurring
outside the polar bears’ rang8eefFed. Br. at 38-45.

Plaintiffs argue that NEPA should apply because Fwigt have the discretion to adopt
further regulations under ESA § 4(d). PI. Br. @t47. But NEPA does not apply here, where
FWS declines to change the regulatory status quedenders of Wildlife v. Andru627 F.2d
1238, 1243-47 (D.C. Cir. 198(tate of Alaska v. Andrus91 F.2d 537 (9th Cir. 1979) (NEPA
does not apply where FWS declines to displace Eat@n wolf hunts).

Further, as § 17.40(q)(2) preserves existing MMP&cedures for authorizing incidental
take, it creates no new environmental impacts. AlE&es not apply to such federal actions that
do not change the physical environmeltetro. Edison Co. v. People Against Nuclear Energy
460 U.S. 766, 772-74 (198%).Instead, any NEPA analysis can take place icoiméext of a
particular MMPA incidental take authorization, whtkere is a project of known dimensions that
can be assesset.g, Kleppe v. Sierra Clup427 U.S. 390, 401-02, 410-15 (1976).

Finally, the 4(d) rule seems to be within an Irdeepartment categorical exclusion
from NEPA for “regulations . . . of [a] legal, . or procedural nature; or whose environmental

effects are too . . . speculative, or conjectufai’current NEPA analysis. 43 C.F.R. § 46.210(i).

26 See Burbank Anti-Noise Group v. Goldschir6@3 F.2d 115, 116 (9th Cir. 1980) (“An
EIS is not required . . . when the proposed fedmsrtabn will effect no change in the status
quo.:);Committee for Auto Responsibility v. Solom@d3 F.2d 992, 1002-03 (D.C. Cir. 1979)
(“To compel [an agency] to formulate an EIS undese circumstances [where there is no
change to the status quo] would trivialize NEPAIS [Eequirement and diminish its utility in
providing useful environmental analysis for majedéral actions that truly affect the
environment.”).
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V. Remedies Issues Should Be Briefed Later. The 4(Rule Should Not Be Vacated.

We agree with Federal Defendants (Fed. Br. atl#&) tf the Court finds some merit in
Plaintiffs” ESA or NEPA claims, the Court shouldhedule further briefing on the appropriate
remedy. Under several doctrines, the Court caraneimvithout vacating the 4(d) rule.

1. The Administrative Procedure Act (“APA”) doestmoandate set-aside relief.
Under the APA, “injunctive” remedies “are discretary.” Reno v. Catholic Social Sery509
U.S. 43, 57 (1993kee5 U.S.C. § 702 (court may “deny relief on any equitable ground”).

2. Remand without vacatur is appropriate where likely: (1) the agency will be
able to justify the same rule on remand; and (2atta would have “disruptive consequences.”
Heartland Reg. Med. Ctr. v. Sebeli&66 F.3d 193, 197-98 (D.C. Cir. 2009). The pgarshould
be given an opportunity to provide arguments andesce corresponding to these elements.

3. With respect to curable procedural errors, anag must be given “an
opportunity to articulate, if possible, a bettepkxation.” County of Los Angeles v. Shalala
192 F.3d 1005, 1023 (D.C. Cir. 1999). Thus, tit) 4¢le should not be substantively
invalidated for any curable procedural defect unEPA or the APA.

4, Setting aside an agency regulation is a formnahjunction. It should be granted
only if plaintiff satisfies the prerequisites tlhe is likely to suffer irreparable harm in the
absence of [an injunction], that the balance ofitegpitips in his favor, and that an injunction is
in the public interest."Winter v. Natural Resources Defense Coyrd@b S. Ct. 365, 374
(2008). The parties should be given an oppaiguniprovide arguments and evidence
corresponding to these elements.

CONCLUSION

Plaintiffs’ motion for summary judgment should bented. Federal Defendants’ cross-

motion should be granted.
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