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APPLICATION FOR PERMISSION TO FILE AN AMICI BRIEF

TO THE CHIEF JUSTICE AND THE ASSOCIATE
JUSTICES OF THE CALIFORNIA SUPREME COURT:

Pursuant to California Rule of Court 8.520(f)(1)e tNational
Retail Federation, National Council of Chain Restats, Contain-A-Way,
Inc., USA Waste of California, Inc., California Bding Industry
Association, California Professional AssociationSgecialty Contractors,
Western Growers Association, American Staffing Asstoon, California
Hotel & Lodging Association and National Associatiof Manufacturers
(collectively, “Amici”) respectfully apply for leaa to file the attached
amicus curiae brief in support of Brinker Restati@arporation, Brinker
International, Inc. and Brinker International Pdyr&€ompany, L.P.
(collectively “Brinker”). Amici are familiar withthe questions presented
by this case and seek leave to address the ndtare employer’s duty to
provide meal periods and the role of statisticaidence at class
certification of meal periods, rest breaks, andtlo#-clock work cases.

STATEMENTS OF INTEREST

The National Retail Federation is the world’s latgeetail
trade association, with membership from a wideyaafaretail formats and
channels of distribution, including department, csgky, discount, drug,

grocery and independent stores, chain restaurantajell both catalogue



and Internet sales. The National Retail Fedesa micludes the industry’s
key trading partners of retail goods and serviddRF represents an
industry with more than 1.6 million U.S. retail cpamies, more than 25
million employees — about one in five American wenk As the industry
umbrella group, NRF also represents over 100 stastjonal and
international retail associations. The retail isitiyy employs more than
2.77 million Californians.

The National Council of Chain Restaurants (“NCCH)a
Division of the National Retail Federation and fees exclusively on
representing the interests of chain restauran@alifornia and nationwide.
NCCR has approximately 30 member companies, 6 ofctwrare
headquartered in the State of California, and gesllof which either have
company-owned or franchised restaurants in Calgorn

Contain-A-Way, Inc. (CAW) operates of over 300 rdoy
centers in 218 cities throughout California, flilif the purposes of the
California Beverage Container Recycling and LittReduction Act,
California Public Resources Code sections 14&08eq. CAW employs
over 500 Californians.

USA Waste of California, Inc., a wholly owned sulary of
Waste Management Holdings, Inc., provides comprgkenwaste and
environmental services throughout California. Is hraore than 2 million

customers in California, owns 78 facilities andyrg with its subsidiary



entities, employs hundreds of drivers in California

California Building Industry Association (“CBIA”) si a
California statewide non-profit trade associati@presenting over 4,000
businesses — homebuilders, land developers, remagledubcontractors,
architects, engineers, designers, and other indpstfessionals. CBIA's
members are involved in all aspects of the plannibgilding, and
construction industry and work with local auth@#iin the planning stages
of building projects. CBIA’'s members employ overechundred thousand
Californians.

California Professional Association of Specialtyn@actors
(“CALPASC”) is a California association dedicatenl $erving specialty
trade contractors, with over 450 member companiepresenting
construction trade contractors and their supplieGALPASC is
headquartered in Sacramento and has local chaprexsghout the state,
including Northern California, the Orange Countidhnd Empire, and in
San Diego. Its mission is to build and maintain teorsy local trade
contractor community, ensuring the long-term swalvand success of their
businesses, and to advocate as a single voicepgxiadty contractors,
suppliers and related businesses to affect changdhe California
legislative, regulatory and judicial arenas.

Western Growers Association (“WGA”) is a nonprdfiade

organization that represents 90 percent of the grevshippers and packers



of fresh produce, fruit and nuts in California alazona. Of WGA'’s 3000
members, 2200 are Californians. WGA members addoub0 percent of
the total production of fresh produce in the Unitthtes. WGA has a
long-standing interest in all matters generallyeetiihg growers, shippers
and packers of fresh produte.

The American Staffing Association (“ASA”) promotgal,
ethical, and professional practices for the $9MllobilU.S. staffing industry,
which includes both temporary and contract emplsyed&SA members
account for 85% of U.S. staffing industry sales amérate more than
15,000 offices throughout the nation. In 2007, ifGatia staffing
companies employed 1,220,851 people for temporagontract work, of
which 421,122 temporary and contract employeesgbddto permanent
jobs. Furthermore, staffing firms operate some& 3, dffices in California
and generated more than $8.7 billion in annualqibyr 2007.

The California Hotel & Lodging Association (“CH&LA”is
the largest and most influential state lodging eisdimn in the world, with
a history of more than one hundred years of reptegg the unique
interests of each segment of California’s diverseéging industry. The

CH&LA is also a part of the American Hotel & LodginAssociation,

! Seee.g, City of Barstow v. Mojave Water Agen@p00) 23 Cal. 4th
1224 (submitting an amicus curiae briefge alspWestern Crop
Protection Assn. v. Davi2000) 80 Cal. App. 4th 741 (appearing as a
plaintiff).



which represents some 10,000 members nationwidmuatng for more

than 1.4 million guest rooms. The CH&LA represetits $47.4 billion

California lodging industry with approximately 58800 employees and
close to 600,000 guest rooms.

The National Association of Manufacturers (“NAM’S the
nation’s largest industrial trade association, @spnting small and large
manufacturers in every industrial sector and in5@llstates. The NAM’s
mission is to enhance the competitiveness of mahwfars by shaping a
legislative and regulatory environment conducivé&t&. economic growth
and to increase understanding among policymakéis,ntedia and the
general public about the vital role of manufactgria America’s economic
future and living standard.

Amici have vital interests in seeking confirmatibom this
Court regarding the nature of California employetsty to provide meal
periods and the admissibility of survey and sta@stevidence in motions
to certify class claims regarding meal periods beeaAmici and/or their
members are responsible for complying with Calif@simeal period laws
and paying appropriate premium wages and relatedlfpes for failure to
do so.

BASIS FOR REQUEST FOR LEAVE TO FILE AN AMICUS
CURIAE BRIEF

Of the several issues presented on appeal, Amiread only



two that are on review. Specifically, Amici addsebe first and fourth
issues as summarized by Brinker as follows:

1. Whether an employee can choose, for whatever
personal reasons the employee may have, not tcatakeal period that the
employer makes available, or whether — as Plasnéffjue — the employer
must ‘ensure that work stogsr the required 30 minutes.”

4. Whether Plaintiffs’ meal period, rest perioddaoff-
the-clock claims — which require individualized unges into whether a
particular manager at a particular [place of empilegt] on a particular
shift discouraged or prohibited a break or encoedlagy permitted off-the-
clock work — can be decided by way of survey, stiadl or other
representative evidence.

The attached proposed amicus curiae brief explams the
Court of Appeal’s holdings on each of these issueie correct and why it
is of vital importance to the industries employimglions of Californians
that this Court affirm the holding of the Court Appeal. This amicus
curiae brief will assist the Court in resolving skeissues because it
provides insight and examples across numerous tinelsi|as to the impact
this Court’s ruling will have on California emplag®and employers.

CONCLUSION
For the foregoing reasons, the amici curiae refydbc

request that the court accept the accompanyingforidiling in this case.



Dated: August 18, 2009

Respectfully submitted,

LITTLER MENDELSON

JULIE A. DUNNE

ALLAN G. KING

RICHARD H . RAHM

LENA K. SIMS

MATTHEW S. DENTE
Attorneys forAmici Curiae the
National Retail Federation,
National Council of Chain
Restaurants, Contain-A-Way, Inc.,
USA Waste of California, Inc.,
California Building Industry
Association, California
Professional Association of
Specialty Contractors, Western
Growers Association, American
Staffing Association, California
Hotel & Lodging Association and
National Association of
Manufacturers



AMICUS CURIAE BRIEF

INTRODUCTION AND SUMMARY OF ARGUMENT

The Court of Appeal properly concluded that an a@ygt’'s
duty to “provide” meal periods is a duty to makeatnperiods available,
not a duty to ensure meal periods are actuallynta&ed that the statistical
evidence proffered by Plaintiffs in the trial cour$ irrelevant to
determining whether any employer afforded an eng#daye opportunity to
take a meal period or rest break.

California’s meal period law is embedded in threerses.
Labor Code section 512 establishes an employeity tuprovide meal
periods. Labor Code section 226.7 establishesdaheequence for failing
to provide compliant meal periods. And the Wagelgts establish the
parameters of a compliant meal period, i.e., wienduty to provide meal
periods is triggered (i.e., when an employee warkse than five hours,
etc.), the length of the meal period (i.e., no ks 30 minutes), and when
no meal must be provided (i.e., when the naturéhefduties prevent an
employer from providing meal periods). Becausedrabode section 512
establishes the duty to provide meal periods, @uart should look to its
language in order to determine the nature of thy tw “provide” meal
periods.

Any statutory analysis has up to three levels qgtiiry. First,

courts are to consider the plain language of thrit in question because



the plain language is generally considered the bestence of what the
Legislature intended. The plain language of Lalmde section 512,
including the statute’s waiver provisions, unequaity establishes the
Legislature intended employers to make meal pereddable, not to force
employees to take them.

Second, and only if the plain language of the stals
ambiguous, courts may look to extrinsic evidenoejuding the statute’s
legislative history, to determine a statute’s megni Because the plain
language of Labor Code section 512 unequivocaltgbdéishes a duty to
make meal periods available, no court should conduturther inquiry.
However, even if this Court were to look beyond ghiain words of the
statute, the legislative history of section 512Juding that the Legislature
inserted the word “provide” when it codified the ah@eriod duty and that
Labor Code section 512 was passed in order to eehiéiexibility in the
workplace, establishes the Legislature intendedréate a duty to make
meal periods available, not a duty to force empsyt® take them.

Third, and only if the first two steps of statutongerpretation
fail to establish the meaning of a statute, coams to apply reason,
common sense and practicality to determine the mgaaf a statute.
Again, because the first two steps unequivocaltgldish the meaning of
section 512, there is no need to engage in thel thiep of statutory

construction. However, even if this Court wereapiply the third step of



the analysis, it too proves that Labor Code sadiit? creates a duty only
to make meal periods available, not to force emgdsyto take them.
Under all rules of statutory interpretation, theu@oof Appeal properly

interpreted the nature of an employer’s duty tovjgl® meal periods under
Labor Code section 512 as a duty to make meal geawvailable.

The Court of Appeal concluded that, while statatic
evidence of objective data, like time records, dauldicate when a meal
period was skipped, short, or late, statisticatience could not reveathy
any particular meal was skipped, short, or latef oould statistical
evidence revealvhether or whyan employee worked through a rest break
or off the clock. The Court of Appeal’s holdingem® spot on. Statistical
evidence ofobjective data can be meaningful in motions for class
certification and class action litigation, but gttal analyses asubjective
survey results is no more reliable than the answérthose who were
surveyed. Because putative class members resgpialisurveys have a
vested interest in the outcome of litigation, theurvey responses are
inherently biased, and there is no way - not thinostatistical analysis or
otherwise - to rid the survey evidence of this neimé taint. Since bias and
credibility can only be assessed on an individuadify with the aid of
cross-examination, statistical analyses of subjecsurvey results cannot
create common questions of fact that will predon@na meal period, rest

break or off-the-clock class actions, and therefaee no meaningful role



in these types of disputes.

ARGUMENT

l. CALIFORNIA LAW REQUIRES EMPLOYERS TO MAKE
MEAL PERIODS AVAILABLE, NOT TO ENSURE THEY
ARE TAKEN.

As Plaintiffs note, California’s meal period lawsedound in
three primary sources — Labor Code section 512.chvigodified an
employer’s duty to provide meal periods; Labor Cedetion 226.7, which
codified the consequences for failing to provideamperiods; and the
Wage Orders, which establish the parameters ofrgliant meal period.

Because Labor Code section 512 is the statuteeitablishes
an employer’s duty to provide meal periods, thisn€should look first to
Labor Code section 512 to determine the naturdnaf duty, i.e., whether
the duty is to make meal periods available or § tmtensure meal periods
are taken. In making that determination, the Caukiound to follow the
rules of statutory interpretation. The rules of statutory interpretation
establish a three-step approach:

. First, courts are to look to the language of stedute.
If the meaning of the language of the statuteeamlcourts are to conclude
their analysis and enforce the plain language.

. Second, and only if the language of the statste i

> See Herman v. Los Angeles County Metropolitan Trartation
Authority (1999) 71 Cal. App. 4th 819, 825-826.



ambiguous, courts may look to extrinsic evidenceesmlve the ambiguity.

. Third, if the extrinsic evidence does not resothe
ambiguity, courts must apply reason, practicalibd aommon sense to
interpret the statute in harmony with the appalegislative intent and the
overall statutory schenre.

The plain language of Labor Code section 512 glearl
establishes that the Legislature intended to ofdigamployers to make
meal periods available without obligating them ¢tually force employees
to take those meal periods. But even if this Caate to look beyond the
statute’s plain language, extrinsic evidence amdrmmon sense both support
a “make available” standard.

A. The First Step Of Statutory Analysis Establisheotitie”
Means “Make Availablg

The plain language of Labor Code section 512’s Vigle’
indisputably means “make available”. Additionaltiie waiver provisions
of section 512 prove the Legislature intended “pteVto mean “make
available.” As Brinker notes, once the Legislatastablished the duty to
“provide” meal periods in section 512, that dutyswater incorporated into
both the Wage Orders and related statutes’ dismussi the meal period
duty. This Court need look no further than theirpllanguage of the

applicable laws to conclude “provide” means “makeailable,” not




“ensure.”

1. There is no dispute “provide” means “make
available.”

Statutory interpretation must begin with the largpiaf a
statute because that language is generally coesidbe best indicator of
the Legislature’s intent:

[l]t is the language of the statute itself that has

successfully braved the legislative gauntlet. It

is the language which has been lobbied for,

lobbied against, studied, proposed, drafted,

restudied, redrafted, voted on in committee,

amended, reamended, analyzed, reanalyzed,
voted on by two houses of the Legislature, sent
to a conference committee, and, after perhaps
more lobbying, debate and analysis, finally

signed into law by the Governor. The same

care and scrutiny does not befall the committee
reports, caucus analyses, author's statements,
legislative counsel digests and other documents
which make the statute’s “legislative histofy.”

As Plaintiffs concede, the ordinary meaning of pde” is
“make available.” No authority indicates “provideieans “ensure.”

Moreover, when the Legislature uses the same ward i
enacting analogous statutes, or uses words that pagviously been
interpreted by courts, it is presumed the Legistatatended the word to

have the same meaning.Courts have repeatedly concluded that when

* Halbert's Lumber, Inc. v. Lucky Stores, 1if£992) 6 Cal. App. 4th 1233,
1238.

®> Los Angeles Metropolitan Transit Authority v. TheotBerhood of
Railroad Trainmen (1960) 54 Cal. 2d 684, 688-689 (holding the



legislators create a duty to provide a benefity tikend to create a duty to
make a benefit available, not a duty to ensure eyagls use the benefit:

* Analyzing an employer's duty to provide a safe work
environment, this Court has long concluded that an
employer’s duty to “furnisi” a safe work environment is not
a duty to “insure” no injuries occr.

* For the health and welfare of employees, many dtates
require employers to “provide” safety devices forpdoyees.
Multiple courts have concluded the duty to “providafety
devices is a legal duty to make the device availahbt a
duty to ensure employees actually use tfiem.

* In the context of construction laws, the rightatanechanics

Legislature intended “concerted activity” to hahe tsame meaning it had
under analogous statutes and prior judicial inetgiions), overruled on
other grounds byCounty Sanitation Dist. No. 2 v. Los Angeles County
Employees Assi(1985) 38 Cal.3d 564.

® “Furnish” means “provide.” Merriam-Webster Dictiamy, available at
http://www.merriam-webster.com/dictionary/furnish.

" Brett v. S.H. Frank & Co(1908) 153 Cal. 267, 272 (stating “[t]he law, in
justly requiring that an employer shdlirnish reasonably safe appliances
and a reasonably safe place for the performanbesafork,does not make
him an insurerof his employees against all accidents;” emphadied).

8 See e.g, Usery v. Kennecott Copper CorfllOth Cir. 1977) 577 F.2d
1113, 1119Borton, Inc. v. Occupational Safety & Health Rev{@@th Cir.
1984) 734 F.2d 508, 510 (“IiKennecottwe declared that the term
“provide” is not ambiguous ... Thus, there is n@ado look beyond the
face of [the statute] to discover the meaning ofoYide”); Jamillo v.
Anaconda Co(N.M. Ct. App. 1981) 95 N.M. 728, 729.



lien attaches when the materials are “furnisted . The Court
of Appeal has held that the right to a lien arisdsen a
contractor delivers goods to the job site, regasitd whether
the goods are actually used in construction:

We need only resort to the first level of statutory
analysis — the ordinary meaning of the
language — to determine whether the beams
were ‘furnished to the site within the meaning
of the release. The usual, ordinary import of
“furnish’ is to make something availableThe
first definition of “furnish” in Webster’'s Third
New International Dictionary (1986) at page
923, is: to provide or supplywith what is
needed, useful, or desirable.” To deliver
materials to a job site is certainly to “provide”
materials:°

Thus, in both the context of employee safety andeneral,
courts have concluded a duty to provide or furrishmething is a duty to
make it available, not a duty to ensure it is us&dis Court should find the
Legislature intended the word to have the same mgan Labor Code
section 512.

2. The waiver provisions of section 512 prove
“provide” means “make available.”

Plaintiffs contend that the waiver provisions ofbba Code
section 512 prove meal periods may only be waived limited

circumstances, and consequently, the Legislaturest nmave expected

% Cal. Civ. Code § 3262(d)(1).
9 Halbert’s Lumber, Ing.6 Cal. App. 4th at 1240 (emphasis added).



employers to ensure meal periods are taken irtladrsituations? Not so.
The discussion of meal period waivers in sectio®, 2hd the second meal
period waiver in particular, unequivocally establithe Legislature fully
intended employees who work more than six hourbecempowered to
waive the first meal period if they so choose.

Regarding first meal periods, section 512 states:

An employer may not employ an employee for
a work period of more than five hours per day
without providing the employee with a meal
period of not less than 30 minutes, except that
the total work period per day of the employee

iIs no more than six hours, the meal period
may be waived by mutual consent of both the
employer and employee. [Emphasis added.]

Plaintiffs argue employees may only waive theistfimeal
period if they work six or fewer houté. However, the language of the
second meal period waiver specifically proves thatot true. Regarding
second meal periods, section 512 states:

An employer may not employ an employee for
more than 10 hours without providing the
employee with a second meal period of not less
than 30 minutes, except that if the total hours
worked is no more than 12 hours, the second
meal period may be waived by mutual consent
of the employer and the employealy if the
first meal period was not waived. [Emphasis
added.]

The first and second meal period waiver provisioead

1 Plaintiffs’ Opening Brief (hereafter “Pls.” O.B.3t 45-46.
?PIs.’ O.B. at 45-50.



together illustrate the Legislature did not intdndobligate employers to
ensure meal periods are actually taken. If an eyepls duty to “provide”
a meal period is a duty to “ensure” the meal persothken, an employee
who works more than six hours could never waivefitisé meal period. As
the surety, the employer would be obligated toddite employee to take
the break notwithstanding the employee’s preferenceHowever, the
second meal period waiver provision specificalBtest that employees can
waive the first meal period even after six hoursvofk.

The only way the Plaintiffs’ interpretation works, if this
Court rewrites the statute as follows:

"An employer may not employ an employee for

a work period of more than 10 hours per day

without providing the employee with a second

meal period of not less than 30 minutes, except

that if the total work day is no more than 12

hours, the second meal period may be waived
by the mutual consent of the employer and

employee-enly-it-thefirst-meal period-was- not

The principles of statutory construction do notrpiércourts
to disregard statutory language. Courts are &rpnet statutes so as to give
each word of the statute meaning and cannot remolets of a statute mere
surplusage’ If this Court were to interpret the employer'styduo
“provide” meal periods under Labor Code section &8 duty to “ensure”

meal periods are taken, the Court would be ignatwegfinal phrase and the

13 SeeWhite v. County of Sacramer(tt982) 31 Cal.3d 676, 681.

-10 -



second condition of the second meal period waihareby violating basic
rules of statutory interpretation.

In contrast, under a “make available” standard, diagute is
functional and meaningful at every level. It islyorunder a “make
available” interpretation that an employee workimgre than six hours
could elect to waive the first meal period. Assugnnone of the exceptions
to an employer’s duty to provide meal periods appére is how the statute
works:

. If an employee works no more than six hours, the
employee can waive the opportunity for a first mgaifiod and agree to be
scheduled to work six hours straight.

. If an employee works more than six hours, an
employee cannot waive the employer’s duty to méalefirst meal period
available. The employer must make the first meaiogl available, but the
employee may decide whether to take the first rpeabd.

. If the employee works more than 10 hours but less
than 12 hours and has taken the first meal petiedemployee may waive
the employer’s duty to make the second meal peradlable.

. If the employee works more than 10 hours but less
than 12 and has not taken the first meal period, émployee may not
waive the employer's duty to make the second meabg available. The

employer must make the second meal period avajldlbiethe employee

-11 -



may decide whether to actually take it.

Thus, the waiver provisions of section 512 arehirtproof
that the plain language of the statute confirmsity tb make meal periods
available, not a duty to ensure meal periods &enta

3. As Brinker notes, once the Legislature establisheal

duty to “provide” meal periods, that duty was

incorporated into all subsequent related statutes
and Wage Orders.

As Brinker notes, after the Legislature enactedadcabode
section 512, the duty to “provide” meal periods waorporated into the
Wage Orders and subsequent statutory amendmenenactinents related
to meal period$? Specifically, in January 2000, the Legislaturactad
Labor Code section 512 establishing employers’ datyprovide” meal
periods. Then in June 2000, the IWC amended thgeV@aders to require
an additional hour of pay only “if an employer faito provide” meal
periods in accordance with the provisions of theg&/®rders. And in
September 2000, the Legislature enacted both L&lmate section 516,
which prohibits the IWC from creating meal peri@gulations that conflict
with Labor Code section 512, and Labor Code se@@ 7, which states,
“If an employer fails tgorovide an employee with a meal period or a rest
period in accordance with an applicable Wage Orthex,employer shall

pay the employee one additional hour of pay...” hug, all sources of

“Brinker Answer, at 5-7.

-12 -



California’s meal period laws use the “provide”rstard.
Plaintiffs argue that when the Legislature refess the

Wage Orders in Labor Code section 226.7, it intdnidecreate a duty to
“ensure” meal periods are taken. Not so. The dlagire referenced the
Wage Orders in section 226.7 in order to incormothe parameters of
compliant meal periods as set forth in the Wagee@rdincluding: when
the duty to provide a meal period is triggered, edter five hours of work,
etc.; the length of the meal period that must l®iged, i.e., no less than
30 minutes; and when no duty to provide a mealopeexists, i.e., when
the nature of an employee’s work prevents the eyeplbrom being able to
provide the opportunity for a meal period. Morepu®ecause Labor Code
section 512(b) authorizes the IWC to adopt workingditions permitting a
meal period to commence after six hours of work, ltbgislature needed to
require employers to provide meal periods “in adaoce with an
applicable order of the Industrial Welfare Commnossi so that the
Legislature would capture not only the parametéesady contained in the
Wage Orders, but also any new working conditiores fWC might adopt
pursuant to Labor Code section 512(b).

When statutory language is clear and unambiguausisare

bound to enforce it and should look no further &iedmine the statute’s

-13 -



meaning:> Because all sources of California’s meal peras establish a
duty to “provide” meal periods, and because thenptaeaning of “provide”
— as established through dictionary definitiongprudicial interpretations
and section 512’s meal period waiver provisiondl-establish “provide”
means make available, this Court should conclulangalysis at this first
step of statutory interpretation.

B. Even Extrinsic Evidence Of The Meaning Of Labod€o

section 512 Establishes The Leqgislature IntendegdviBe”
To Mean “Make Available.”

The second step of statutory construction, whiatukhonly
be taken if a statute is ambiguous on its facetoidook to extrinsic
evidence, such as the statute’s legislative histmg its placement in the
overall statutory framework, for the meaning of shatute"®

1. Section 512’s Variation From The Language Used
In The Wage Orders Must Be Enforced.

After asking this Court to ignore the plain langeay Labor
Code section 512, Plaintiffs further urge this ¢oto disregard the
legislative history of Labor Code section 512, whimequivocally states
the Legislature intended to codify a duty to “pa®/i meal periods.
Plaintiffs instead ask this Court to focus solety Plaintiff's rendition of

the administrative interpretations of the meal @erprovisions found in

> Halbert's Lumber, Ing. 6 Cal. App. 4th at 1239 (“If the meaning is
without ambiguity, doubt, or uncertainty, then taeguage controls.”).
®Herman 71 Cal. App. 4th at 826.

-14 -



Wage Orders. However, Plaintiffs have failed tdeofany evidence
suggesting that the Legislature considered theinstl interpretations of
the Wage Orders suggested by Plaintiffs when itdhsection 512. As
Brinker notes, the Wage Orders’ meal period provisiand section 512 are
both wholly consistent with the “make availablegdrstiard.

However, even assuming the Legislature considered
Plaintiffs’ characterization of the administrative interpretations of the
Wage Orders’ meal period provisions when enacteaiien 512, i.e., that
the Wage Orders establish a duty to ensure memldseare taken, the rules
of statutory construction require this Court to dode the Legislature
rejected those interpretations. The Legislatungobi did not replicate the
language of the Wage Orders when enacting sectiéh 5instead, the
Legislature inserted language that had never bedppeared within the
Wage Orders by explaining that an employer’s obilbgais to “provide”
meal periods.

While reasonable minds are free to dispute whether
inserted language modified or merely clarified theal period obligation
that previously existed under the Wage Orders,fagts are not debatable:
first, Labor Code section 512 differs from the W&yelers by the addition
of the “provide” standard; and, second, the rulestatutory construction
require the statute to be read in a manner thaigrezes this addition.

When construing statutes, courts may “... not inadat has been omitted

- 15 -



or omit what has been inserted.”This Court is bound to give meaning to
the word “provide.” Once the plain language of th@atute is given
primacy, it becomes obvious that Plaintiffs’ intexfation of section 512,
i.e., that “provide” means “ensure”, departs mahkéebm both the English
language and the canons of statutory construction.

Moreover, as Plaintiffs admit, when the Legislaturses
materially different language in drafting statuteddressing the same or
similar topics, the normal inference is the Ledisla intended a difference
in meaning®® So again, even if, as Plaintiffs contend, the Inpeaiod
provisions of the Wage Orders created a duty teues’ meal periods are
taken, this Court must conclude the Legislatureended to create a
different duty when it inserted the word “provideito the statute. It is
undisputed that “provide” has a materially differemeaning than “ensure.”

2. The Rules of Statutory Construction Require

Courts to Consider The Framework In Which A
Statute Is Enacted.

Section 512 was added to the Labor Code as patheof
“Eight-Hour Day Restoration andlVorkplace Flexibility Actof 1999
(Emphasis added.) Beyond restoring daily overtiomies, the Workplace

Flexibility Act implemented other measures aimegbatmitting flexibility

17 Manufacturer’s Life Ins. Co. v. Superior Coyt995)10 Cal. 4th 257,
274;cf. Cal. Code Civ. Proc. § 1857.

8 pls.’ O.B. p. 37;Murphy v. Kenneth Cole Productions, I{2007) 40
Cal. 4th 1094, 1109.
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in scheduling and completing work time — such asngéng employees to
agree to alternative workweek arrangements or toope make-up time
outside of the daily overtime requirements wherekw® missed due to the
employee’s personal obligatiofis. Thus, the Workplace Flexibility Act,
true to its given name, provided employees withdpgon of choosing to
modify their work schedules to fit their personed¢qogatives.

Plaintiffs’ fundamental disagreement with the Cowt
Appeal’s decision is that the decision “empowergleyees” to choose
whether and when to take a meal pefidd.Plaintiffs argue that all
employees should be managed under the strictespratation of the meal
period law, ensuring all employees are subjechéostandards necessary to
protect the most vulnerable employee. This appdinaof the law flies in
the face of the flexibility the act was intendedotovide. Plaintiffs cannot
harmonize their interpretation with the stated psgpof the Act, which was
to provide flexibility to all workers. Construidgrovide” to mean “make
available”, on the other hand, provides the preftesability the Legislature
wanted employees to have in controlling their wackedules.

C. Interpreting “Provide” To Mean “Ensure” Defies Comm
Sense And Proves Impractical.

The third step of statutory construction, which dobe

taken only if the plain language and extrinsic ewice do not establish the

19 seecal. Lab. Code 88§ 511, 513.
20pls.’ O.B. at 72-73.
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meaning of a statute, is to apply reason, commasesand practicality to
the language of the statite. The Court need never get to this step, but
even if it did, these principles establish that tmdy feasible interpretation
of section 512 is one that finds the Legislaturéended to obligate
employers to make meal periods available, not suenmeal periods are
taken.

As this Court has repeatedly and recently notedrtsshould
apply common sense to statutory language to maketit workable and
reasonable. Courts must avoid interpretations teaitilt in mischief or
absurdity?

1. None of Plaintiffs’ Public Policy Arguments Jibe
With The Stated Purpose Of The Statute.

Plaintiffs attempt to justify their tortured readimf section
512 by suggesting that if employees are given gi®wo to, but not forced
to, take their meal period: both the employeesthadublic will be at risk
of mishaps caused by employee exhaustion; emplayiirdevise devious
compensation schemes aimed at punishing those wak® their meal
periods; and employees who choose to take bredkdevgiven slighted
glances, discriminated against, disciplined, ornefieed® Even cursory

analysis of these arguments shows they carry nghivei

*Herman 71 Cal. App. 4th at 826.
°2 See Gattuso v. Harte-Hanks Shoppers, (8807) 42 Cal. 4th 554, 567.
*Pls.’ 0.B. at 30, 72-73.
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Plaintiffs argue that employees and the public dlat risk
unless employers force employees to eat and radt earkday. But
Plaintiffs go on to admit that neither eating nestmg is critical during a
meal period. Plaintiffs confirm employees “may cke to eat a meal, run a
personal errand, socialize with friends, or merebax.”* If, as Plaintiffs
concede, neither eating nor resting is essenti@n twhy would the
Legislature require employers to ensure meal psravd taken? And if, as
Plaintiffs concede, employees are empowered taddewnt to eat during a
meal period, or to run an errand rather than reshd a meal period, then
employees should be equally empowered to deciadet& through a meal
period so they can finish work early to attendhédés school function.

Plaintiffs also warn that a “make available” meadripd
standard will drive “devious” compensation scheméble piece rate
systems, designed to discourage meal pefivd3his argument fails at
every level. First, piece rate compensation, whidhittedly is designed to
reward greater productivity, is entirely lawf(l. Second, Plaintiffs premise
this argument on input from amici who suggest eygds will be

motivated to work throughrest breaks not meal periods, in order to

**Pls.” O.B. at 28.

> Pls.” O.B. at 30, 49.

*® See Cal. Lab. Code § 200 (defining wages to includecei rate
compensation).
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enhance their hourly rate of pay.But, this has always been lawful. As
Plaintiffs concede, employees are empowered to evaaid rest breaks.
Consequently, piece rate employees have always bbén to choose
between taking their rest breaks and diluting tineiarly rate of pay or
working through their rest breaks and enhancing theurly rate of pay.
There is nothing “devious” about it. Third, becausieal periods are
unpaid time, whether a piece rate employee dedm¢ske a meal period
hasno effecton his or her hourly rate of pay. Piece rate eyg#s who
take meal periods can work the same total numbdroafs as those who
choose to work through meal periods, and still,ahly factor driving their
hourly rate is their productivity.

Relying on unfounded conjecture from amici, Pl&istclaim
that unless employers are required to ensure emptotake meal periods,
employers’ only motivation will be to “pile on” whkrwithout regard to
employee safet§ Empirical data indicates employers are succdgsful
improving employee health and safety, not putttreg risk. The California
Commission on Health and Safety and Workers’ Corsgion reports that

since 2001, “Ongoingcooperative efforts amongvorkers, employers

2" pls.’ 0.B. at 30 (“Employers have countless waysiscourage workers
from taking breaks ranging from outright prohibitjoto more subtle
measures such as adoption of piece rate compemsatiemes that force
workers to choose betweerest breaksor a lower hourly rate of
compensation;” emphasis added).

*® Pls.” O.B. at 30.
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employerand labororganizations government agencies, health and safety
professionals, independent researchers, and thic podve resulted in
significant reductions in workplace injuries, illsges and deatt®
Between 2001 and 2007, overall incidents of worgglanjury or illness
have declined from between 18 to 37 percent, agsktlleclines have been
seen in California’s major industriés. Moreover, the rising cost of health
care coverage for employees is driving employersmprove employee
health through wellness programs, including prograesigned to improve
employee nutrition, exercise and stress réfieAnd numerous studies have
confirmed it is far most cost-effective to createorkv environments

designed to keep employees than to incur the dohtring and training

2 The California Commission on Health and Safety anrkers'
CompensationSelected Indicators in Health and Safety and Waker
Compensation: 2008 Report Card for Californiat 46, available at
http://www.dir.ca.gov/chswc/AnnualReportpagel.htat 46. (Emphasis
added.)

%0 1d. at 46-54. “The total number of recordable injamyd illness cases
dropped by 18.7 percent, the number of lost wornletcases declined by
18 percent, and the number of days-away from wades decreased by
32.7 percent, all from 2001 to 20071d. at 48. “Not only have the overall
California occupational injury and illness incidermates declined, but also
the incidence rate in major industries have dedlinéd. at 54.

31 SeeThe Littler Report, Employer Mandated Wellness Initiatives: The
Continuum From Voluntary To Mandatory Plamg. 2-4 (April 2008)
available at
http://www.littler.com/PressPublications/Lists/léit%20Reports/DispRep
ort.aspx?id=25.
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replacement¥ The value of a healthy workforce has motivatedd a
continues to motivate, employers to protect emmogafety, not put it at
risk.

Finally, Plaintiffs argue that an obligation to “kea meal
periods available” equates to no obligation at @lot so. Under Labor
Code section 226.7, if an employer fails to proveseployees with a meal
period, they will be liable for the additional hoafrpay. And if employers
discriminate against, discipline, or fire employ@d® choose to take their
meal periods, employees may seek relief in the saayethey can and with
respect to other adverse employment actions takenoiation of public
policy. They can file claims for wrongful dischardiscipline®

2. An Ensure Standard Is Impractical and

Undesirable From The Perspective Of Both
Employees and Employers.

The consequences to both employers and employepegad
by Plaintiffs for an employer’s failure to exactiganage its employees’
meal periods are unduly severe and absurd. As nsnabed by the
examples below, enforcement of an “ensure” meabgdestandard would

create costly and unreasonable management burdensniployers and

%2 SeeThe New England Journal of Higher EducatiBmployee Turnover
(Spring 2003)available at
http://findarticles.com/p/articles/mi_qa3895/is_30@/ai_n9193113/?tag=r
el.res1(*An analysis of federal data by the Employmenti&oFoundation
suggests that replacing a lost employee costs =ippately 25 percent of
the person’s annual salary plus benefits”).

33 SeeTameny v. Atlantic Richfield C@1980) 27 Cal.3d 167, 172.
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would deprive employees of the very flexibility theegislature has
endeavored to provide them.
a. An “ensure” interpretation would have

negative consequences to employees in all
industries.

An “ensure” scenario would work to employees’ dagnt,
regardless of the industry. If “provide” meanssere”:
. Employees who are scheduled to work only six hours,
and who elect to waive their first meal period, Vdobe
forced to take an unpaid, 30-minute meal periodnaf/their
workday ended up lasting 6 hours and one minutesior
hours and 10 minutes, or six hours and 15 minut&be
employer would have no choice but to force the eygt to
clock out for thirty minutes and then return toigim the
minimal amount of remaining work, and the employerild
have no discretion to waive the opportunity forCGndinute
meal period.
. Employees would be subject to discipline every time
they are even moments late to clock out for a npeaiod
(i.e., if the employee begins his/her meal periodew
minutes after the start of the fifth hour of workljhis may be
the case even if the employer allowed the empldgestart

his/her meal period on time, but the employee veayed in
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getting to the time clock because of a social cosaten with

a co-worker, because he or she was finishing aaction, or
because the time on his or her watch did not symehe with
the time clock. The employer would have no optoon to
pay the employee an additional hour of pay andplise the
employee, even if the employee objected that thenembary
delay was at the employee’s own election.

. Employees would be subject to discipline every time
they are moments early in clocking back in for ahgperiod
(i.e., if the employee returns to work within 28threr than
30, minutes). The employer would have no optiontbypay
the employee the additional hour of pay and disu#pthe
employee, even if the employee objected that s/las w
sufficiently rested and ready to return to work.

. Employees would be stripped of their ability to idec

if they want to work through their meal periodsend the
workday 30 minutes earlier and engage in personauis.
Forcing employees to take unpaid, unwanted meabger
that extend their workdays by another 30 minutes, i
paternalistic and an absurd interpretation of tautgadesigned

to add flexibility to the workplace.
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b. An “ensure” interpretation would have
negative consequences for employees in the
restaurant industry.

As Brinker notes, imposing the rigid meal periodesu
proposed by Plaintiffs on restaurant employees cessarily jeopardizes
restaurant employees’ ability to receive tips. &wample:

. A restaurant employee working an opening shift may

have the opportunity for an unpaid, 30-minute nmesaiiod

within the first two or three hours of work, but ynaot want

to take one. Later, as the fifth hour of work aygmhed, the

employee may have the opportunity to take a medbg,

but s/he would lose a substantial amount of mondips for

the tables s/he has been waiting leading up tonéred period.

Forcing the employee to take his/her meal periotheatfifth

hour, and to forego the tips because another eraplovill

have to assume responsibility for the tables dutiregmeal
period, is unnecessarily harsh.

. Assume the same restaurant employee feels ashthoug

s/he can take a less-than-30-minute meal periodhand a

sufficient amount of time to rest and eat withoatrgicing

the tables s/he is servicing. Forcing the empldgetake a

full 30-minute meal period and to sacrifice thestgssociated

with the employee’s tables, merely to comply witle trigid
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meal period rules proposed by Plaintiffs is unnsagly
harsh.
. Assume the same employee will have collected all, o
the majority of his/her tips, if the employee wofrfkge and
one-half hours before taking his/her meal periédrcing the
employee to start his/her meal period within thestfifive
hours and to sacrifice the tips associated withetiployee’s
tables, merely to comply with the rigid meal perindes
proposed by Plaintiffs is unnecessarily harsh.

C. An “ensure” interpretation would have

negative consequences for employees in the
retail industry.

Many retail employees earn their wages in commissid-or
reasons similar to those relating to restauranti@ymeps, the rigid “ensure”
meal period rules proposed by Plaintiffs would waokthe detriment of
retail employees.

. Commissioned retail employees may have the

opportunity for a meal period within the first fiveours of

work, but because they are in the midst of a salenhich
they will receive a substantial commission, they meant to
forestall their meal in order to retain the comnaiss Forcing
the employee to start his/her meal period withm first five

hours and to sacrifice the commission associaté¢d avsale,
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merely to comply with the rigid meal period rulesposed
by Plaintiffs is unnecessarily harsh.
. Commissioned retail employees may want to take a
less-than-30-minute meal period because they camnréo
work when customer traffic is heaviest and/or bseatlhey
want to end their workday earlier. Forcing thesgplyees
to stay clocked out for a full 30 minutes just wmply with
the rigid meal period constraint proposed by Pifts
unduly harsh and paternalistic.
. Many retail employees are evaluated based on the
number of sales they make. Consequently, retail@mees
who have a sale pending just before the rigid npesiod
deadline proposed by Plaintiffs arrived would becéal to
choose between working through their meal perioarder to
retain credit for the sale, or handing the saler dgea co-
worker and taking the meal period in order to awhgtipline
or possible termination for failure to record ariély” meal
period.

d. An “ensure” interpretation cannot

practically be managed in the recycling or
waste management industries.

The *“ensure” standard advanced by Plaintiffs ceate

compliance and flexibility issues in the recyclirnd solid waste
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management industries because there is no ontgEr\8sor to police the
taking of meal periods and because employees cafnwals control their
ability to take a timely meal period.

 Employees at recycling centers work alone or witkirgyle
co-worker. The employees are empowered to operciase
the recycling centers throughout the workday sd thay
comply with the hours of operation and with meatl aast
period requirements. Supervisors are responsible af
widespread geographical territory, and there is
management present at each recycling center tomedhg
observe whether and when employees are taking amebr
rest periods or the duration of those meal andst periods.
It is up to the employees themselves to decide lvenetvhen
and for how long to take a meal or rest period.

» Although recyclers can require their employees @oord
compliant meal periods in order to “ensure” promeeal
periods are taken, Plaintiffs argue employers cangly on
time records because employees record meal pethegisdo
not actually take. If this Court sanctions Pldfati
interpretation of the meal period law, every emplowill be
subject to a meal period class action unless tlaes lproof

more reliable than employee time records that eyeas
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actually took their meal periods.

Recycling center employees require flexibility besa they
must sometimes adjust their schedules to accommodat
customer demand. These employees have no conteol o
when customers will arrive to drop off materials fecycling

or over the quantity of materials dropped off by ame
customer. While recyclers must post the schedtifed for
the employee’'s meal break with its hours of operatithe
employee may need to temporarily delay the stad afieal
period to complete the processing of customersenas.
Application of the “ensure” standard to solid wastack
drivers in the waste industry creates compliancal an
operational issues. For most of their workdayshsdrivers
are physically remote from any company facility and
supervisors are not present to “ensure” that dsia) take
the correct number of meal periods, (b) take theénthe
prescribed time, and/or (c) take them for the pibed
duration. As a practical matter, those decisiorsdar facto
left to the driver.

The ensure standard also does not allow for employe
preference. Drivers in the solid waste industaytgheir days

very early, often before 4:00 a.m. Few employees a

-29-



interested in lunch at 9:00 a.m., and many preferomplete
their routes so they can finish their workday ia #iternoon.
The nature of a garbage truck driver's work andribed to
comply with other local ordinances and State lawd &
ensure safe operations highlight the need for biéwi. For
example, drivers may need to adjust their schedies
accommodate school opening and closing times, and
municipalities often regulate service hours, reqgidrivers
to work schedules that comply with those requireimeAs
another example, some drivers spend most of thais @n
highways. It is simply not safe to pull over on #ide of the
freeway to take a meal period.

e. An “ensure” interpretation would have

negative consequences for employees and

employers in the construction and home
building industries.

Flexibility in determining whether to take a mearipd,

when to take it, and for how long is critical farnstruction workers for a

number of reasons:

In many instances, construction workers would prefe
postpone their meal period so they can finish #s& before
them. If they only have a few more sections & @F shake

to lay on a roof, it is frustrating to have to gét the roof at

-30 -



the at the fifth hour, take a 30 minute lunch, ahdhb back
on the roof for only a few minutes of additional ko This
also needlessly increases the frequency of the dawgjerous
task associated with this job — getting on andlogfroof.
Many construction workers would also prefer to ppakt the
fifth hour of work or shorten their meal periodfioish a job
if it appears the weather is about to turn andbdesghem
from finishing.

Because construction goes in steps, other porbbrise job
are often on hold until the previous trade finistresr work —
these employees want the option of shortening stpoming
their meal period so they can complete their task alow
other crews to get on with their work.

Construction workers often prefer to take their hyeriod
when mobile lunch trucks arrive. Because differeraws
begin work at different times, lunch trucks may m@otive
before the fifth hour of every construction emplegeshift.
Construction workers also want the ability to skipir first or
second meal periods if it will allow them to wrap work,
avoid the heavy commute traffic, and ultimately geime
sooner.

Because construction workers typically work at nehob
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sites, and in different areas spread throughowgethab sites,
requiring contractors to “police” meal periods @ practical.

Homebuilders employ licensed real estate sale®psit® sell

the homes. Their job is to meet all prospectivgelnsi who come to the

community, show them the model homes, show thentotisevhere homes

may be built, and prepare the paperwork to enterarcontract of sale with

the customer.

Ensuring these employees take negmids in accordance

with the strict guidelines proposed by Plaintifis unreasonable and

impractical because:

These sales employees often work alone at a contynahi
homes under construction. They may have an offica
trailer, or a sales office in the community, or anmodel
home. There is no on-site supervision of the eygds. The
nearest supervisor may be miles away and respensibl
sales employees at several different communitiedemun
construction. Consequently, the employer cannosues”
employees take meal periods in strict compliancth ihe
requirements proposed by Plaintiffs.

As noted above, Plaintiffs contend employers camelyt on
time records indicating a compliant meal period hagn
taken, because Plaintiffs contend employees rdguaork

through meal periods even when they have clockéd ou
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» These sales employees have no control over when a
prospective buyer may come to view a property. The
employees may plan to take a meal period withirfitkefive
hours of work, but if a prospective buyer arrivdsorsly
before the planned meal period, the prospectiveebuyay
not be finished viewing the property before thedliea for
the employee’s meal period lapses. If Plaintiffgerpretation
of the meal period law is adopted, the sales enggayill be
forced to tell the prospective buyer that the sal@ployee is
leaving for a 30-minute lunch, thus jeopardizing #ale and
its related commission.

f. An “ensure” interpretation would have

negative consequences for agricultural
employees and employers.

Plaintiffs argue the language of Wage Order 14 @sdhat all
employers outside of the agricultural industry hawtuty to “ensure” meal
periods are taken and a duty to “authorize and perrast breaks.
Plaintiffs argue that because the IWC amended VWager 14 to require
agricultural employers to only “authorize and petnioth meal periods
and rest breaks, all other Wage Orders that retereno specific
enforcement standard for meal periods must be stuwel to require
employers “ensure” meal periods are taken. Wrhah#fs fail to mention

is that employee advocacy groups, such as CaldgofRural Legal
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Assistance, Inc. assert that agricultural employensst still “ensure”
employees take their meal periods.

Farm workers work in “crews” spread widely amorejds on
massive farms in rural areas. Pickers walk dowmsrgaka furrows) of
trees, bushes, vines and beds with a picking artaming baskets which
they fill with the produce they hand pick and placea truck waiting at the
end of the row. The truck will often tow a picriable to be used during
lunches and breaks.

» Because pickers work on remote farms, they do rokeh
sufficient time to travel to a restaurant for a me&Vhile
some workers may pack a meal which they stow inaec
kept in their cars, the prevailing practice on faratross the
state is for farm workers to purchase their me@mfa lunch
truck. Because there are numerous crews spreadlywid
throughout the farms, it is not possible for thecl truck to
get to every team before the fifth hour of work.

» Good agricultural practices require that employdesnot
have plastic, glass, or other food over the frod aegetables
they are picking. As a result, meals must be cowesbat the
road adjoining the row of produce they are pickitigPickers
find themselves in the middle of a row when théhfihour

arrives often prefer to finish the row they are kg on
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before taking their lunch. This avoids the addisibwalk to
and from the road for lunch and saves more of thhenBiute
break time to eat and relax.

g. An “ensure” interpretation cannot be

managed by employers in the temporary
staffing industry.

Although approximately three million temporary aswhtract
employees go to work for U.S. staffing companiesrg\business day, the
employees are generally not supervised by theimsgafompanies that
employ them. Instead, these temporary employea &b the client’s
place of business, under the direction of the tlieWhile a staffing
company can contractually “provide” that its emm@eyg receive rest and
meal breaks at the client’s place of business, uscthe staffing company
typically does not supervise its own employees;aibnot “ensure” that
these employees are always taking their breakskarg them at the correct
times. The ASA accordingly opposes any effort takenthe California
meal and rest break laws less flexible such tisatngmbers would be held
liable for not “ensuring” that their employees afwdook their breaks.

h. An “ensure” interpretation would have

negative consequences in the hospitality
industry.

In the hospitality industry, many properties havebite
employees such as housekeeping, engineering, amemance staff, who

are not subject to direct supervision throughousted their workday. The
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only way to ensure that such employees take a lwmhld be to recall
them to a central location at a set time, whichbagh inefficient and
inconvenient to an employee who might which to hi¢ebility over, say,
finishing a floor of rooms near the central offiaad then checking out
rather than having to stop at a more distant looatnd traverse the
property, which are sometimes substantial in s&kso, due to diversity of
hotel functions, some employees will have similanaerns to those raised
by the restaurant industry (e.g., wait staff absehrestaurant).

D. Conclusion

Applying the rules of statutory interpretation Isad
inescapably, to the conclusion that an employauty tb “provide” a meal
period is a duty to make meal periods availablé,anduty to ensure they
are taken. In an attempt to distract this Coudmfrthat conclusion,
Plaintiffs ask this Court to disregard the plaimgdaage of Labor Code
section 512 (and all subsequent enactments anddanesns to California’s
meal period laws), disregard the legislative histof Labor Code section
512 and ignore the fact that the meal period prongsof the Wage Orders
do not, on their face, establish a duty to “ensungal periods are taken.
Instead, Plaintiffs ask this Court to focus soledp administrative
interpretations of the meal period provisions & Wage Orders (including
interpretations from the DLSE which have been wiah and which this

Court has already concluded are inherently unreg)abo conclude that the
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duty to “provide” meal periods is a duty to “ensutieey are taken. To do
so, as Brinker notes, would be to turn the rulestatutory interpretation on
their head.

. STATISTICAL EVIDENCE DOES NOT RAISE COMMON

QUESTIONS OR CREATE COMMON PROOF THAT
PREDOMINATE OVER INDIVIDUAL ISSUES

Plaintiffs’ brief conflates a number of distinctutbrelated
concepts. At various points they argue for the iadibility of
“representative evidence,” “sampling,” “statisticddta,” and “surveys>*
“Representative evidence” is a conclusory desamptf evidence adduced
from a sample. However, not all sampling methodas will yield
representative results. Indeed, that the evideddeiced from a sample of
self-interested plaintiffs cannot be accepted atefealue, because
credibility is in issue, is one of the major argumseagainst using a survey
in the context of this case. “Sampling,” if doradomly, merely assures
that the evidence adduced from the sample willefjogapproximate the
evidence that would be provided by the class ashaley if they were
polled in the same manner. However, as noted helasample drawn from
biased respondents will itself be biased, and ltfeet cannot be reduced by
increasing the size of the sample. Finally, altio(statistics” may have a

rightful place in some types of litigation, its pative value necessarily

34 SeePls.’ O.B. at 123-25.
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depends on the quality of the data and as explabeldw, and the
objectivity of the survey responses. Because gsrekesigned to assess
whether meal period, rest break or off-the-cloalations occurred would
elicit inherently subjective and biased responséajstical summaries of
that evidence have no probative value in thesestgpelass actions.

A. Plaintiffs’ Proposed Survey Is Too Vaquely Desdatibe be
Accorded any Weight

Notwithstanding Plaintiffs’ claims regarding “stgtics,” the
Court of Appeal correctly noted that objective detald “only show the
fact that meals breaks were not taken, or weretehed, not why,” i.e.,
whether these acts were voluntary or involunfaryPlaintiffs object and
contend that “in fact, expert survey and statistda@a can show why a
meal period or rest break was missedwdty off-the clock work was

done.”®®

Yet, Plaintiffs and theiamici remain disturbingly vague as to
how these methods will accomplish that feat. Traestils are important
because, as powerful as these methodologies mdlgdyeare vulnerable to

the well-worn maxim, “garbage in, garbage otit.”

Although Plaintiffs suggest that the answer liesairiwell-

% Opinion at 49.

*Ppls.’ 0.B. at 126.

37 See http://en.wikipedia.org/wiki/Garbage In, Garbaget Gfproviding
definition of the expression “garbage in, garbag®)qlast visited April 8,
2009).
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done survey Plaintiffs fail to explain exactly who would bersayed,
how the survey would be drawn, by whom it woulddokninistered, what
those surveyed would be asked, or in what senssuthwey will be “well
done.” These are critical details, which if exaednclosely, as they are
below, cannot be appropriately addressed in surwygutative class
members who have a vested interest in the outcditegation.

As importantly, Plaintiffs provide no reason to pape that a
survey will reveal that the reasons “why” meal leeavere missed or
shortened, or why all hours worked were not readraell be common to
the class. A survey obviously can limit a respandeanswers to just a
few, and in that way subsume individual differencdsowever, the very
purpose of the motion for class certification is determine whether
common questions of law or fact predominate — wérethcommon policy
or practice caused all putative class members tafteeted in the same
way.

B. Surveys of Self-Interested Respondents Are Inhr&mised

1. Class Members Are Presumptively Self-Interested
and their Survey Responses Are Hearsay

Not only are Plaintiffs silent regarding the degadf their
survey, they ignore as well the critical questioh vehy the survey

responses of self-interested class members who khatvtheir answers

%8 pls.’ O.B. at 124, n.56.
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will influence how much they may recover monetarilwould be
admissible without affording a defendant an oppuotyuto cross-examine
and test the credibility of these survey resporglenBecause cross-
examination is necessary to assess the reliabiftysurvey evidence
provided by interested respondents, the partieataidy will be required
to adduce individual testimony, for the survey aatrprovide reliable class-
wide data.

Survey evidence, by design, consists of hearsaypeneents
are surveyed outside of the courtroom and theiwarss are offered for
their truthfulness? The rule against hearsay evidence exists, ofseguo
protect a party from out-of-court statements fromadividuals who are
unavailable to be cross-examined.  The exceptionghis rule exist
principally because the circumstances that givetoghe hearsay statement
minimize concerns regarding the credibility of tha of court statements.
For example, a “spontaneous utterance” is admesibécause the
circumstances are deemed to preclude the thougb#sland guile that are
likely to cause the speaker to deceive. Similaaly‘’dying declaration”
may be admissible because, given the circumstarmmsits generally

recognize that the speaker has little motivationspeak falsely. The

% See, e.g.Shari S. DiamondReference Guide on Survey Resea238

n.12 (2nd ed. 2000), available from the FederalciaidCenter online at
http://www.fjc.gov (discussing exceptions to theatsay rule found by
various courts).
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safeguard that applies to expert testimony, whetmits the expert to rely
on evidence that otherwise would be inadmissibilageiies in the expert's
scientific methodology.

Although the survey responses usually are synteéskzy
statisticians, who as experts may seek to presenevidence to the court
or jury, the ultimate question is whether the mdtilogy of these experts
removes from the survey the taint of hearsay wbitierwise makes these
out-of-court statements inadmissible. Indeed,sitwell-established in
California that a party’ssworn interrogatory responses cannot be used
affirmatively by that party. What then makes tmsworn answers of class
members admissible when offered in summary fashiorough an
“‘expert”?

Obviously, were someone stationed outside the it to
interview prospective witnesses, and attempt tbfyess to the content of
those interviews, the hearsay nature of this testymwould be starkly
apparent. However, no legal principle suggests tharely bundling
together hearsay testimony, and laundering it dincan expert, in and of
itself makes it admissible. Rather, to transforradmissible hearsay into
admissible expert testimony requires a scientifiethad that has been

proven to wring from these data the presumed lddkustworthiness that
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generally bars hearsay testimdfly.However, because Plaintiffs omit the
details of their survey/statistical approach fortiori they are unable to
explain how it will spin the dross of hearsay i@ gold of admissible
evidence.

A threshold concern in survey research, the brarictocial
science concerned with this issue, is how to desigrsurvey so as to elicit
unbiased responses. As with other forms of sdientsearch, the “gold
standard” is the “double-blind experiment.”

To ensure objectivity in the administration of
the survey, it is standard interview practice to
conduct double-blind research whenever
possible: both the interviewer and the
respondent are blind to the sponsor of the
survey and its purpose. Thus, the survey
instrument should provide no explicit clues
(e.g., a sponsor’'s letterhead appearing on the
survey) and no implicit clues (e.g., reversing the
usual order of the yes and no response boxes on
the interviewer's form next to a crucial
guestion, thereby potentially increasing the
likelihood that no will be checked ) about the
sponsorship of the survey or the expected
responses...When interviewers are well trained,

%0 “In addition, if a survey shows guarantees of ttnasthiness equivalent
to those in other hearsay exceptions, it can beitetnif the court
determines that the statement is offered as evedeha material fact, it is
more probative on the point for which it is offerdén any other evidence
which the proponent can procure through reasonadfferts, and
admissibility serves the interests of justice. FedEvid. 807¢.g., Keith v.
Volpg (C.D. Cal. 1985) 618 F. Supp. 113R¢hering 189 F.3d at 232.
Admissibility as an exception to the hearsay exolushus depends on the
trustworthiness of the survey.” Diamorsdipranote 38, 233 n.12.
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their awareness of sponsorship may be a less
serious threat than respondents’ awareffess.

Experts typically survey absent class members under
circumstances that are far removed from this idéddsent class members
are likely either to have opted into the proceedingeceived prior notice
of the class action. Additionally, they may haveeb contacted by
attorneys or learned from other sources the issuethe case and the
grounds alleged for recovery. Accordingly, it ighly likely, if not certain,
that class members responding to the survey knaw ithis litigation-
related, and to take things but a small step fuytkow how their answers
will affect their own chances of recovery.

Under these circumstances, questionnaire responmges
closely resemble the testimony of interested pa&rtisubmitted as
declarations in support of, or in opposition tomsoary judgment. The
fact that an expert interprets these declaratioisadfers summaries to the
court, does little to make this testimony more tinasthy, or admissible,

than the declaration of an interested witness énttiial of a single-plaintiff

case.
2. The Bias Inherent in the Testimony of Interested
Witnesses Cannot Be Purged Statistically
Bias is the Achilles heel of statistics. No in@ean sample
“*1d. at 266.
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size, no amount of randomization, and no amountepgtition will free
statistical estimates from bias if the underlyingpplation or their
responses are themselves biased. For examplesdipthe winner of the
presidential election, one would not sample delegdd the nominating
conventions of either political party, because ¢hdslegates are likely to be
biased in their leanings and therefore provide rabneous measure of the
actual support for one candidate or the other.s Wauld be true no matter
how many delegates were surveyed; in fact, theetatge sample, the more
certain are the results to be biased. This pri@egaptly summed up in the
leading textbook by the late Professor David Fresdof the University of
California at Berkeley: “When a selection procedis biased, taking a
large sample does not help. This just repeatbdisec mistake on a larger
scale.*?

Self-interest is an obvious source of bias. Sup@obaseball
team is interested in building a new stadium bt él@nounced that unless
there is a sufficient showing of interest by thencaunity, they will move
the team to another city rather than build theigtad If a survey is
conducted among fans attending the team’s home gaimese fans have a
strong incentive to exaggerate their interest taraling future games for,
by doing so, they increase the likelihood that tem will not move. |If

indeed this fan base is biased in its responseseasing the number of fans

2 David Freedmaret al, Statistics, 335 (4th ed.).
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who are surveyed, or randomly selecting every tHwodrth, or tenth one,
will not cure the problem because each of thesw&vithehls has a similar
incentive to overstate their true intentions.

In litigation, a party’s self-interest is assumedThis is
reflected in the California Rules of Evidence:

Self-serving statements, that is, declarations in
the interest of the declarant, are ordinarily
inadmissible. Accordingly, litigants will not be
permitted to strengthen their case by their own
self-serving declarations, whether written or
oral. Although a litigant's own declarations may
be used against him or her as admissions, they
may not be wused in his or her favor.
Consequently, extrajudicial statements of a
party in his or her own behalf and interest, made
in the absence of the opposite party and
constituting no part of the res gestae, are not
generally admissible. Also, self-serving
declarations contained in pleadings filed in
other judicial proceedings are not admissible as
evidence in favor of the declardfit.

Survey evidence achieved prominence in trademagiation.
A frequent allegation in these cases was that thekof one company
resembled too closely the mark of another, andetbez caused consumers
to confuse the two brands. As Professor Diamorsirizded: “A routine
use of surveys in federal courts occurs in Lanharh dases, where the

plaintiff alleges trademark infringement or claithsit false advertising has
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31 Cal. Jur. 3d Evid. 8§ 242 (Declarations of ieart self-serving
statements).
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confused or deceived consumers. The pivotal legaktipn in such cases
virtually demands survey research because it centar consumer
perception and memory.€., is the consumer likely to be confused about
the source of a product, or does the advertisenmeply an inaccurate
message?)! In these cases, it would have been naive to purve
employees of the defendant company and ask if Werg confused about
which company was signified by the trademark. Kmgwthat their
answers could injure their employer, and perhapsaten their own jobs,
these self-interested employees would be expecte®iy any confusion.
Accordingly, experts in these cases often relied“mall surveys” of
disinterested consumets.

Self-interest is bound to bias the responses ddtpet class
members in this case. Asking employees how oftenyhy, they missed
meal or rest periods, or the amount of time theyrked that was
unrecorded, is tantamount to polling them regartiiony much they wish to
recover in the present litigation. Certainly bywna@ll putative class

members understand that the more frequently ansistently they claim to

have missed their breaks, and to the extent theg wet “provided,” the

*4 Diamond,supranote 38, at 235.

* A survey of members of the Council of American \&yr Research
Organizations, the national trade association fommercial survey
research firms in the United States, revealed #%86 of the in-person
independent contacts in studies done in 1985 tdakepin malls or
shopping centers. Diamonsljpranote 39 at 244 n. 60 (citation omitted).
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more they can recover in this litigation. Morequeswhere do Plaintiffs or
amici suggest that integral to their proposed methodologyany
requirement that plaintiffs’ attorneys refrain froexplaining to putative
class members precisely how their responses mhyende their recovery.
Thus, any survey of the putative class inevitabiil alicit self-serving
responses, and there is nothing in the realm tists that is calculated to
remove this obvious bias.

C. Plaintiffs Misapply the Case Law Regarding SurveydEBnce

Prior to the flood of employment class actions etent
years.’ and the accompanying search for a means to mahage cases,
statistical analysis and survey data were limieddntexts in which the
objectivity or impartiality of these data were baglochallenge. Although
Plaintiffs, at page 124, present a string of atadito cases that purportedly
admitted “such methods of proof,” the evidence lse cases is far
different than the survey evidence at issue hend, lz|ave none of the
earmarks of bias associated with self-servingrtesty. The first case they
cite is International Bhd. of Teamsters v. United Stdfeshat landmark

discrimination case concerned racial patterns ahdniand employment.

¢ SeeHehman Findings of the Study of California Class Actidtigation,
2000-2006, First Interim Report, 5 (March 2009%yvailable at
http://www.courtinfo.ca.gov/reference/caclassatitiih (employment class
actions constitute more than 40 percent of all sclastions filed in
California).

*" International Bhd. of Teamsters v. United Stat&877) 431 U.S. 324;
Pls.” O.B. at 124.
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The data at issue was derived from the companyjda@ment records, and
unlike surveys from interested parties conductel@hsdor purposes of
litigation, those records were business recordd thare admissible
independently of the fact that they were the suljéstatistical analysi$,
Thus, the employment pattern characterized by ithextrable zero” in the
hiring of African Americans was established by chyes data.

Similarly, Alch v. Superior Courtis a disparate impact
discrimination case that also relied on the siaistanalysis ofobjective
data residing in the employer’s business recoi®i®phens v. Montgomery
Ward*® a discrimination case, also relies upon the englsypersonnel
records. Indeed, iDukes v. Wal-Mart Storeslso cited by Plaintiffs, the
Ninth Circuit refusedto certify a promotion class that included empks/e
for whom there was no objective record that thaygbbd the promotions at
issue.

Bell v. Farmer's Insurance Exchang®cited with approval
by this Court® involved the sampling oflepositiontestimony, which of
course permitted those class members who were éépims be cross-

examined. Further, the important question of dnéit was waived by the

*® This is not to suggest that experts may only tghpn evidence that

otherwise is admissible. Nevertheless, expertaatdhave license to rely

upon evidence that is inherently unreliable mebalgause they are experts.
9 Stephens v. Montgomery Wa(t087) 193 Cal. App. 3d 411, 421; Pls.’
O.B. at 124.

0 Bell v. Farmers Ins. Exchang2004) 115 Cal. App. 4th 715, 757.

°1 Sav-On Drug Stores v. Superior Co(2004) 34 Cal. 4th 319, 333.
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defendant: “Following the depositions of the 28pyees in the sample,
FIE and plaintiffs agreed to work calendairs,, tabulations of data, that
reflected the content of each employee's testiméity. later waived the
right to impeach the employees' testimony at tr7al.

Similarly, the Wal-Mart overtime cases relied upby
Plaintiffs are inapposite. As in the discriminaticases, the contested data
were admitted because they were business recomidedinwithin that
ancient exception to the hearsay rule.Saivas the court noted: “Both the
timekeeper records and the point-of-sale registepnds were ‘made in
good faith in the regular course of business’ beftis action begarr®
Similarly, in lliadis v. Wal-Mart Storesthe court observed merely that the
evidence in dispute came from the employer’s lassimecords and had no
occasion to consider the bias inherent in survégelf-interested partie¥.
Hale v. Wal-Mart Storess to the same effeét. As the Court of Appeal
noted, however, statistical analyses of Brinkesibess records, i.e., its
time records, does not add value to the criticastjon at issue in these
cases -whyin some instances no meal periods, short meabgeror late
meal periods recorded.

Capital People Firsis a case that challenges the treatment of

>2Bell, 115 Cal. App. 4th at 757(emphasis added).

3 Salvas .v Wal-Mart Stores, IngMass. 2008) 893 N.E. 2d 1187, 1206.

> liadis v. Wal-Mart Stores, InqN.J. 2007) 191 N.J. 88, 922 A. 2d 710,
723.

> Hale v. Wal-Mart StoregMo. Ct. App. 2007) 231 S.W. 3d 215, 227-28.
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disabled individual§® The sampling in that case concerns protocols know
as Individual Program Plans, which are rehabilitatreatments developed
for each putative class member. These plans pse-the litigation and
their content was not in disputeLockheed Martin v. Superior Cour{
concerns the analysis of objective hydrological addhat also exist
independently of the litigationReyes v. Board of Supervisgfsadvocated
consideration of representaticases to determine how the county was
treating non-willful noncompliance with its workggram requirement. It
did not approve or even discuss the propriety dfieyang this information
by means of surveys. In fact, no California coagpears to have
considered the question of how survey methodoloffies in solving the
problem of bias inherent in the responses of sefrested parties who are
well aware of the effect of their answers on thkely recovery.

The errors in Plaintiffs’ argument therefore areiteu
transparent. Plaintiffs first conflate the conceptsf sampling,
representativeness, statistical analysis, and gsiras if they were all of a
piece. Next they collect cases that endorse om@ather of the first three,
and impute these holdings to the fourth type ofdence--surveys.

However, because only this last category of evidatiectly implicates the

° Capital People First v. Department of Developmerguats.(2007) 155
Cal. App. 4th 676, 684-85; PIs.” O.B. at 124.

>" Lockheed Martin v. Superior Cou(2003) 29 Cal. 4th 1096, 1106-08.
8 SeeReyes v. Board of Supervisi®987) 196 Cal. App. 3d 1263, 1279.
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hearsay rule and the credibility problems assodiat#h self-interested
parties, and because Plaintiffs offer only surveydence to prove their
case, Plaintiffs’ authorities simply do not suppiir argument regarding
the value of survey evidence.

D. Plaintiffs’ Amici Misapply the Pattern or Practi®aradigm

The arguments of themici are equally specious. The letter
submitted by The Impact Fund, Equal Rights Advagatehe Lawyer’s
Committee for Civil Rights of San Francisco Bay #&reand Public
Advocates in support of Plaintiffs’ petition for view advances the
following syllogism in arguing for reversal: (1) afpern or practice
allegations often are supported by statistical ewvoa; (2) theBrinker
plaintiffs allege a pattern or practice; theref@8® it is error to exclude
statistical evidence in this pattern and practiaset” They caution this
Court that if this syllogism is rejected, “the saragonale could deny class
treatment of a claim that an employer discriminadgginst a protected
class ....°° The error, of course, is that “statistics” ac¢ generic. In fact,
this syllogism confuses “statistics” with “data.”

“Statistics” is the discipline concerned with theiestific

study of data. “Data” are the facts—often représgmumerically—to

*9 “The rationale of théBrinker court, ... , ignores the theory of plaintiffs’
case that there was a pattern or practice of dehialeal and rest periods,
and rules out the primary evidence that could skogh a pattern.” Impact
Fund at 2.

0.
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which the principles of the discipline are appliédthough the science of
statistics is invariant from case to case, the datavhich “statistics” is
applied are highly case-specific. In this instarst@veying self-interested
parties creates the intractable problem of biasweVer, recognizing that
these data are likely to be infused with bias does disparage the
discipline of statistics. Rather, it merely ackhedges that a house is no
stronger than the foundation on which it is built.

The inferences that derive from the data discussed
Teamsterand the disparate impact cases cited byathei differ from the
survey evidence that would be gathered in meabgerest break and off-
the-clock cases because they derive from objechiusiness records
regarding employment applications, hiring, promitietc., that are created
contemporaneously with those actions and on winehemployer routinely
relies. Those data are a far cry from after-tlat-facollection of self-
interested class members. Accordingly, distingaghbetween sets of
datain this manner in no sense threatens the usefibfesound statistical
methods in appropriate circumstances.

Moreover, the Third Circuit very recently reversedlistrict
court that relied upon the pattern or practicengavork to certify a class
that, as here, sought to engraft that theory oaldoms other than those
arising under Title VII. As that panel, which inded Justice Sandra Day

O’Connor, noted:
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The Teamsters framework was judicially
promulgated as a method of proof for pattern-
or-practice claims brought by the government
under Title VII, as that statute authorizes-it
provides a means by which courts can assess
whether a particular form of statutorily
prohibited discrimination exists,... Thus, the
Teamsters framework might assist a court's
analysis of whether a defendant has engaged in
a pattern or practice of discrimination
prohibited under Title VII and, if so, to whom
relief should be awarded. It is Title VII,
however, that defines the scope of prohibited
discrimination and sets the substantive
boundaries within which the method of proof
must operate. ... Even if the Teamsters
framework is recognized as an acceptable
method of proof for pattern-or-practice claims
..., this determination would not, by its own
force, affect what patterns or practices
constitute discrimination prohibited by the
statute. Nor would the framework, once
adopted, independently dictate what substantive
elements must meet the requirements of Rule 23
in order to reach a classwide finding of
unlawful discrimination under that statdte.

Thus, merely because Plaintiffs allege a patteqpractice does not mean
that the power of statistical proof in Title Vllasins necessarily is shared
by the survey evidence advocated by Plaintiffs.

A pattern or practice is proved by establishingt thze
unlawful conduct is the employer’s standard opegaprocedure, its usual

way of doing business. In a discrimination ca$eis a reasonable

®L Hohider v. United Parcel Service, In@rd Cir. 2009) --- F.3d ----, 2009
WL 2183267 *8.
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possibility that all class members, even those Wwaee fared exceedingly
well, were subject to this unlawful policy or priaet Those class members
who have done well under that discriminatory regipnesumably would
have done even better were there no discriminaiicl.

This dimension is absent from the claims assertgd b
Plaintiffs. That is, it is nonsensical to suggésit an employee who missed
no meal breaks nevertheless was injured by workirgmployment where
a pattern or practice existed. Either a particelaployee missed a break
on a particular occasion, and therefore was injupetie or she did not, and
therefore suffered no injury. Additionally, thaeeno case law assessing
how frequently breaks must be missed in order idesce a “standard
operating procedure” — the defining characteristi@a pattern or practice.
Does a pattern or practice exist if on the vastonigj of occasions the
employer complied with the Labor Code requiremealtfiough each class
member testifies to some small number of instameceshich he or she
failed to take a break? Although a pattern or fcactheory appears
superficially to compress the myriad individualuss into just onei.e.,
whether or not the pattern or practice exists? tTifanot a “common
guestion” that pertains to Rule 23, because itreddvant to the ultimate
guestions of who, if anyone, missed a meal perada rest break, or

worked during unrecorded time, and how often dat tccur?
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E. Conclusion

This brief does not, and should not be read toyea@gainst
the use of survey research as a legitimate statismethodology. Indeed,
Professor Diamond, in her article on survey redeactded by Plaintiffs,
observes: ‘[S]cience and the law share, at the elgmossible level, the
same aspirations and many of the same methods. distiplines seek, in
structured debate, using empirical evidence, toeat rational conclusions
that transcend the prejudices and self-interegtdViduals.” In litigation,
the antidotes to prejudice and self-interest aresszexamination and
controverting evidence. In science, the checksisbf methods such as
the double-blind experiment, in which neither thejsct nor the researcher
knows who receives the treatment and who the ptacétowever, when a
party is stripped of its right to cross-examineveyrrespondents, and the
surveys themselves tap into the self-interest aiséhrespondents, the
safeguards of both law and science are sacrificed the sake of

expediency.
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