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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NATIONAL ASSOCIATION OF
MANUFACTURERS,

Plaintiff,
V. No. 08-cv-0208 (CKK)
HONORABLE JEFFREY TAYLOR, et al.,

Defendants.

N N N N N N N N N N N N

DEFENDANTS NANCY ERICKSON’S AND LORRAINE C. MILLER’S
MEMORANDUM OF POINTS AND AUTHORITIES IN
OPPOSITION TO PLAINTIFF’S MOTION FOR JUDGMENT
INTRODUCTION

For over half a century, Congress has recognized and attempted to address the substantial
pressure that organized interests employing professional lobbyists seek to exert on the public
policy process. First in 1946, and then again in 1995, the House and Senate enacted
comprehensive requirements for disclosure of lobbying contacts with government officials. Such
disclosure sheds light on the organized interests that expend significant funds in trying to
influence the legislative process and other government decisionmaking.

As part of the lobbying disclosure regime enacted in 1995, Congress mandated that
registered lobbyists’ employers (“registrants”) disclose not only their client, but also any
organizations that significantly fund the lobbying activities of their client and that in whole or in

major part plan, supervise, or control those lobbying activities. See 2 U.S.C. § 1603(b)(3). Such

disclosure served to prevent evasion of the law’s requirements by organizations shielding their
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lobbying activities behind another entity such as a coalition or association. In 2007, as part of a
wide array of government ethics reforms in the Honest Leadership and Open Government Act
(“HLOGA™), Pub. L. No. 110-81, 121 Stat. 735, Congress amended the 1995 lobbying law to
enhance disclosure by registrants and lobbyists, including disclosure of organizations engaged in
the lobbying activities of a registrant’s client. HLOGA § 207 amended 2 U.S.C. § 1603(b)(3) to
require disclosure of organizations that contribute significantly to the lobbying activities of a
client and actively participate in the planning, supervision, or control of those lobbying activities.
Plaintiff National Association of Manufacturers (“NAM”) brings this action against
Untied States Attorney Jeffrey Taylor, Secretary of the Senate Nancy Erickson, and Clerk of the
House of Representatives Lorraine C. Miller, claiming that 2 U.S.C. § 1603(b)(3), as amended,
violates the First Amendment because it is not narrowly tailored to serve a compelling
government interest and because the term “lobbying activities” is unconstitutionally vague.
Although lobbying disclosure has been required for over 60 years, and disclosure of
organizations substantially involved in a client’s “lobbying activities” — the very term plaintiff
challenges as vague here — has been required for over a decade, the NAM contends that
mandatory disclosure by associations of member organizations that actively participate in the
planning, supervision, or control of the association’s lobbying activities imposes such a
significant burden on First Amendment rights that the amended provision is unconstitutional.
Plaintiff’s legal claims are meritless. The Supreme Court rejected a First Amendment
challenge to lobbying disclosure more than 50 years ago, holding that the minimal burdens that
such disclosure imposes are far outweighed by the vital national interest in preserving the
integrity of our governmental processes. United States v. Harriss, 347 U.S. 612, 625-26 (1954).
As experience under the prior law revealed, the challenged provision is integral to achieving the

2
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important goals of lobbying disclosure because it prevents organizations from hiding their
lobbying activities from public disclosure simply by directing such lobbying through another
entity. As with the law upheld by Harriss, disclosures required by amended section 1603(b)(3)
serve vital governmental interests in providing information to the public and public officials
about who is paying for and directing lobbying efforts and in avoiding the appearance of
corruption from lobbying. And the challenged provision protects those significant governmental
interests not by banning or restricting lobbying by coalitions or associations, but merely by
requiring more complete disclosure of the interests behind their lobbying. Under the First
Amendment test established in Buckley v. Valeo, 424 U.S. 1 (1976) (per curiam), and its progeny,
such a disclosure provision easily passes constitutional muster. Finally, the term “lobbying
activities” as defined in 2 U.S.C. § 1602(7) — unchanged since 1995 — provides ample guidance
as to the conduct it covers both on its face and as applied to the NAM under amended section
1603(b)(3).

Accordingly, the NAM’s challenge to 2 U.S.C. § 1603(b)(3), as amended by section 207
of the Honest Leadership and Open Government Act of 2007, should be rejected, its complaint
dismissed, and judgment granted in favor of defendants.

PLAINTIFF’S ALLEGATIONS

Plaintiff NAM “is a non-profit trade association [that] promote[s] trade, advocate[s] for
economic growth, and represent[s] the interests of its members” to Congress and the executive
branch. Compl. 4. The NAM’s membership includes “over 11,000 corporate members whose
interests are allied with America’s manufacturing sector.” Id. § 14. Although its website and
other publicly available materials “identify some members, including firms represented on its
board and in other leadership positions,” the NAM does not list publicly all its members. Id. 4.

3
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Many of the NAM’s activities involve contacts with the federal government “to advance
and protect” the interests of its members, and the NAM employs approximately 35 persons who
regularly engage in such lobbying.! Id. §15. The NAM’s members “participate in a number of
committees and a wide range of related activities to define and advance the NAM’s goals.” Id.
| 14. In addition, the NAM coordinates “approximately 100 meetings per month” and offers
various other activities through which members can participate in the NAM’s lobbying. Id.

The NAM’s lobbying often addresses issues such as “global warming, nuclear power, or
labor relations,” which, plaintiff alleges, can “provoke responses beyond civil debate.” Id. 4 16.
The NAM claims that “[t]aking policy positions that are unpopular with other groups may lead to
boycotts, political pressure, shareholder suits, or other forms of harassment” and “can even make
a company a litigation target.” Id. Because of this potential, the NAM alleges that its
“members . . . will wish to avoid linkage to the association’s lobbying activities on particular
issues.” Id. 4 17. And, “members that are concerned about the possibility of disclosure” linking
them with the NAM’s lobbying “will limit their support for and participation in the NAM to the
extent necessary to avoid the risk of being named in the NAM[‘s LDA] reports.” Id. q 19.

Because of the consequences the NAM claims that its members face from being linked
with its lobbying, and “[b]ecause the amended Act is so vague and broad, some of the NAM’s
members already are urgently questioning whether continued support for and participation in
core petitioning, speech, and associational activities will require disclosure.” Id. 4 28. Yet, the
“NAM is unable to provide clear guidance to its members as to what activities will or will not

require public disclosure.” Id. § 17. Concern over having to disclose some of its members under

1

The NAM alleges that it has identified these employees on various Lobbying
Disclosure Act filings since that law was enacted in 1995. Compl. q 15.

4
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amended section 1603(b)(3) leads the NAM to “self-censor to avoid initiating lobbying activities
that members will be unwilling to support at the risk of disclosure, or that may expose members
to undesired disclosure.” Id. q 20. In addition, the NAM complains that it “has no existing
mechanisms to track and identify members who would be subject to disclosure,” and that
“[a]ttempting to establish such mechanisms would disrupt expressive associational activities and
divert unrecoverable resources from core First Amendment activities.” Id. g 29.

The NAM claims that section 1603(b)(3), as amended by HLOGA § 207, violates the
First Amendment because it burdens the NAM’s members’ rights of speech, petition, and
association without being narrowly tailored to serve a compelling governmental interest, and
because it is unconstitutionally vague on its face and as applied to the NAM. Id. q 26.

STATUTORY BACKGROUND

To evaluate plaintiff’s challenge to 2 U.S.C. § 1603(b)(3), as amended by HLOGA § 207,
it is helpful to review first the history of lobbying disclosure regulations enacted by Congress and
the genesis of the challenged provision.

A. Congress’s First Attempt at Broad Lobbying Disclosure: The Federal
Regulation of Lobbying Act of 1946

In 1945, Congress established a Joint Committee on the Organization of Congress to
study the organization and operation of Congress. See H. Con. Res. 18, 79" Cong. (1945);
Report of the Joint Committee on the Organization of Congress, S. Rep. No. 79-1011, at 1
(1946). As part of its review, the Joint Committee received numerous complaints over the
“attempts of organized pressure groups to influence the decision of Congress on legislation
pending before the two Houses or their committees,” S. Rep. No. 79-1011, at 26, and it found

that “professionally inspired efforts to put pressure upon Congress cannot be conducive to well
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considered legislation.” Id. While the Joint Committee “fully recognize[d] the right of any
citizen to petition the Government for the redress of grievances or freely to express opinions to
individual Members or to committees on legislation and on current political issues,” it concluded
that it was “possible to improve the situation without impairing in any way this freedom of
expression,” by providing for disclosure of information that “would prove helpful to Congress in
evaluating their representations.” Id. Accordingly, the Joint Committee recommended that
Congress enact legislation “providing for the registration of organized groups and their agents
who seek to influence legislation and that such registration include quarterly statements of
expenditures made for this purpose.” Id. at 27.

The Chairman of the Joint Committee explained that the proposal was “not in any way,
shape, or manner to contravene or to reduce the right of petition,” but rather to require “the
registration of persons using their influence upon the Congress” so that “that there may be a
public record of the activity of these pressure groups.” 92 Cong. Rec. 6368 (1946) (statement of
Sen. La Follette). Accordingly, the proposed legislation “merely requires that [lobbyists] register
and disclose the source and purpose of their employment and the amount of their compensation.”
Id. The Joint Committee noted that such disclosure would “enable Congress better to evaluate
and determine evidence, data, or communications from organized groups seeking to influence
legislative action . . ..” S. Rep. No. 79-1101, at 27. As one Senator explained:

[I]t is everlastingly true that, unless Members of the Senate and the House of

Representatives are able to know who is appealing to them, they never are able

properly to evaluate what is said to them or what is written to them. It is

absolutely essential, if we are to give the proper weight to whatever comes to our

ears or our desks, that we shall know who are the people and what is the interest

of the people who are making their representations to us.

92 Cong. Rec. 6368 (1946) (statement of Sen. White).
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Congress acted on the Committee’s recommendations by enacting the Federal Regulation
of Lobbying Act (“FRLA”), title III of the Legislative Reorganization Act of 1946, Pub. L. No.
79-601, §§ 301-311, 60 Stat. 812, 839-42, codified at 2 U.S.C. §§ 261-270. The FRLA required
persons engaged for pay for the “principal purpose” of attempting to influence the passage or
defeat of legislation in Congress to register with the Clerk of the House and the Secretary of the
Senate, disclosing:

their name and address; the name and address of the client for whom they work;

how much they are paid and by whom; all contributors to the lobbying effort and

the amount of their contribution; an accounting of all monies received and

expended, specifying to whom the money was paid and for what purposes; the

names of any publications in which the lobbyist has caused articles or editorials to

be published; and the particular legislation they have been hired to support or

oppose.

H.R. Rep. No. 104-339, pt. 1, at 2 (1995). The Act provided for criminal penalties for violations
of its provisions. See Pub. L. No. 79-601, § 310, 60 Stat. 842.

In 1954, the Supreme Court upheld the constitutionality of the FRLA in United States v.
Harriss, 347 U.S. 612 (1954). After construing the Act to avoid a vagueness based due process
claim,” the Court rejected a First Amendment challenge, holding that the statute, as construed,
“do[es] not violate . . . [the] freedom to speak, publish, and petition the Government,” id. at 625,

as it “merely provided for a modicum of information from those who for hire attempt to

influence legislation or who collect or spend funds for that purpose.” Id.

* The Court interpreted the Act to apply to “persons™ (1) who had “solicited, collected, or
received contributions”; (2) when “one of the main purposes of such ‘person,” or. . . such
contribution[]” was to “influence the passage or defeat of legislation by Congress”; and (3) the
“intended method of accomplishing this purpose must have been through direct communication
with members of Congress.” Id. at 623. Thus construed, the Court held that the statute met “the
constitutional requirement of definiteness” contained within due process. Id. at 624.

7
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B. Shortcomings of the FRLA and Enactment of the Lobbying
Disclosure Act of 1995

The FRLA in practice failed to achieve its goal of broad disclosure of lobbying activities
directed toward the Congress. Indeed, efforts to reform the 1946 Act’s lobbying disclosure
requirements began not long after its passage. See 141 Cong. Rec. 20007 (1995) (statement of
Sen. Levin) (noting that President Truman asked Congress to make changes to improve the law).
Reform efforts continued through the 1950s, the 1960s (when the Senate passed a bill that was
never acted upon by the House), the 1970s (when both Houses passed bills that were never
reconciled in conference), and into the 1980s and 1990s. Id. As the House Judiciary Committee
recognized in its report on the Lobbying Disclosure Act of 1995, “the Lobbying Regulation Act
[of 1946] has failed to work as intended. . . . [T]he Act has failed to ensure the public disclosure
of meaningful information about individuals who attempt to influence the conduct of officials of
the Federal government.” H.R. Rep. No. 104-339, at 5; see also 141 Cong. Rec. 20007 (1995)
(“The lobbying disclosure laws that are on the books today are useless.”) (statement of Sen.
Levin); id. at 20022 (statement of Sen. Cohen) (“[W]e are here today to talk about lobbying
disclosure, because the current system is simply a sham. It does not work.”).

In 1991 and 1992, the Subcommittee on Oversight of Government Management of the
Senate Committee on Governmental Affairs (“Senate Subcommittee”) held hearings on the
shortcomings of the FRLA and considered potential legislation for reforming lobbying
disclosure. See The Federal Lobbying Disclosure Laws.: Hearings Before the Subcomm. on
Oversight of Govt. Management of the Senate Comm. on Governmental Affairs, 102 Cong., S.
Hrg. 102-377 (1991), and S. 2279, The Lobbying Disclosure Act of 1992: Hearings Before the

Subcomm. on Oversight of Govt. Management of the Senate Comm. on Governmental Affairs,
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102¢ Cong., S. Hrg. 102-609 (1992). The Senate Subcommittee received testimony from the
General Accounting Office explaining that large segments of the lobbying community were not
reporting under the Act, and that many of the reports that were filed were submitted late and
lacked required items. See S. Hrg. 102-377, at 58-62.

Testimony before the Senate Subcommittee indicated that gaps in coverage under the
FRLA resulted in ineffectual lobbying disclosure. Some of the gaps identified were that the Act
applied only to lobbying legislative branch, not executive branch, officials; it covered only efforts
to influence the passage or defeat of legislation, not other congressional activities; it was
interpreted to cover lobbying only of Members of Congress directly, not their staff; and, it
reached only persons whose “principal purpose” was lobbying, which was interpreted to mean
“only people who spen[t] a majority of their time lobbying.” S. Rep. No. 103-37, at 3-4 (1993).
In addition, testimony indicated that “[c]orporations or other organizations occasionally hide
their identities behind a coalition established or available for the purpose of preventing the public
from learning of their efforts to influence congressional action. This plainly circumvents the
Lobbying Act’s public disclosure goals.” S. Hrg. 102-609, at 83 (statement of Thomas M.
Susman, Chair, ABA Section of Admin. Law and Regulatory Practice); see also id. at 34
(statement of Ann McBride, Sr. V. Pres., Common Cause) (“Very often those coalition groups
operate under very lovely-sounding names, without the public or sometimes even the Congress
having a clear understanding of the groups that are backing them. The public has a right to know
who is backing these coalition groups . . .”).

In the 103¢ Congress, the Senate and the House passed lobbying disclosure bills, each of
which mandated disclosure of organizations that played a substantial role in lobbying by an
association or coalition. See 139 Cong. Rec. 9435 (1993) (passing S. 349); 140 Cong. Rec. 6532
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(1994) (passing S. 349 as amended). A conference committee reported a reconciled bill, see
H.R. Conf. Rep. No. 103-750 (1994), which required disclosure on a registration statement of
any organization, other than the client, that (a) “contributes more than $5,000 toward the
lobbying activities of the registrant in a semiannual period,” and (b) “participates significantly in
the planning, supervision, or control of such lobbying activities.” Id. at 8. The conference report
was agreed to in the House, 140 Cong. Rec. 26782-83 (1994), but the Senate was unable to close
debate to bring the matter to a vote.

In 1995, Congress again took up lobbying reform and on this occasion was able to reach
agreement. The Senate passed the Lobbying Disclosure Act of 1995 (“LDA”) by a 98-0 vote.
See 141 Cong. Rec. 20195 (1995). The House passed the bill by a 421-0 vote, see id. at 34815-
20, and it was signed into law by the President. The LDA, Pub. L. No. 104-65, 109 Stat. 691,
codified at 2 U.S.C. §§ 1601-1612, provided more robust lobbying disclosure requirements than
those in the FRLA, including:

. Expanded coverage of lobbying to include contacts with congressional

staff and senior executive officials. See Pub. L. No. 104-65, § 3(8), 2
U.S.C. § 1602(8);
. A broader definition of lobbyist’, with a minimum expenditure threshold

which triggered disclosure of lobbying activities on behalf of a specific
client.* Id. §§ 3(7), 3(8), 4,2 U.S.C. §§ 1602(7), 1602(8), 1603;

’ Lobbyist is defined in the LDA as “any individual who is employed or retained by a
client for financial or other compensation for services that include more than one lobbying
contact, other than an individual whose lobbying activities constitute less than 20 percent of the
time engaged in the services provided by such individual to that client over a six month period.”
Pub. L. No. 104-65, § 3(10), 2 U.S.C. § 1602(10).

* The LDA provided that a person or entity whose “(i) total income for matters related to
lobbying activities on behalf of a particular client (in the case of a lobbying firm) does not exceed
and is not expected to exceed $5,000; or (ii) total expenses in connection with lobbying activities
(in the case of an organization whose employees engage in lobbying activities on its own behalf)

(continued...)
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. Semi-annual reporting of (a) the total amount of lobbying-related income
from a specific client (or expenditures by an organization lobbying in its
own behalf), (b) the specific issues that were the subject of a lobbyist’s
efforts, including “to the maximum extent practicable” a list of bill
numbers, (c) the houses of Congress and the federal agencies contacted by
the lobbyist; (d) the employees of the registrant who acted as lobbyists on
behalf of the client; (e) whether a lobbyist had been employed in the
previous two years as a covered executive branch or legislative branch
official. 1d. §§ 4(b), 5(b), 2 U.S.C. §§ 1603(b), 1604(b);

. Civil penalties for violations of the Act. Id. § 7,2 U.S.C. § 1606.

In addition, the Act required registrants to disclose “the name, address, and principal

place of business of any organization, other than the client, that--

(A) contributes more than $10,000 toward the lobbying activities of the
registrant in a semiannual period . . . ; and

(B) in whole or in major part plans, supervises, or controls such lobbying
activities.

Id. § 4(b)(3),2 U.S.C. § 1603(b)(3). The LDA defined “lobbying activities” as “lobbying
contacts and efforts in support of such contacts, including preparation and planning activities,
research and other background work that is intended, at the time it is performed, for use in
contacts, and coordination with the lobbying activities of others.” Id. § 3(7), 2 U.S.C. § 1602(7).
The Act made clear that the term “organization” did not include individuals. 1d. § 3(13), 2
U.S.C. § 1602(13). As the House Judiciary Committee report explained, the disclosure
requirement on associations and coalitions “is intended to preclude evasion of the disclosure
requirements of the Act through the creation of ad hoc lobbying coalitions behind which real

parties in interest can hide.” H.R. Rep. No. 104-339, at 18.

“(...continued)
do not exceed or are not expected to exceed $20,000” in the semiannual period are not required
to register with respect to such client. 2 U.S.C. § 1603(a)(3).
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In section 8(a) of the LDA, 2 U.S.C. § 1607(a), Congress made explicit that the
provisions of the Act were not to be read to infringe on constitutional rights. That section
provides that “Nothing in this Act shall be construed to prohibit or interfere with — (1) the right to
petition the Government for the redress of grievances; (2) the right to express a personal opinion;
or (3) the right of association — protected by the first amendment to the Constitution.”

The LDA continued the FRLA procedure of requiring lobbyists to file their reports with
the Secretary of the Senate and the Clerk of the House, LDA §§ 4(a)(1), 5(a), 2 U.S.C.

§§ 1603(a)(1), 1604(a), and directed those congressional officers to “provide guidance and
assistance on the registration and reporting requirements of this Act and develop common
standards, rules, and procedures for compliance with this Act.” LDA § 6(1), 2 U.S.C. § 1605(1).°

C. Honest Leadership and Open Government Act of 2007

While the LDA substantially increased the number of individuals and organizations
registering as lobbyists and improved the information disclosed in lobbyist filings,’ in recent
Congresses, efforts continued in both Houses to refine the LDA’s lobbying disclosure provisions
to eliminate loopholes, including disclosure of organizations that actively participate in lobbying

coalitions and associations. See, e.g., Legislative Transparency and Accountability Act of 2006,

* In interpreting the provision “in whole or in major part plans, supervises, or controls
such lobbying activities,” the Secretary’s and Clerk’s guidance on the LDA provided that the
term “‘in major part’ means in substantial part. It is not necessary that an organization . . .
exercise majority control or supervision in order to fall within Sections 4(b)(3)(B) [2 U.S.C.

§ 1603(b)(3)(B)] . . . . In general, 20 percent control or supervision should be considered
‘substantial’ for purposes of these sections.” Pre-HLOGA LDA Guidance (applicable prior to

Jan. 1, 2008), § 2, http://www.senate.gov/legislative/common/briefing/lobby disc briefing.htm.

% In the first year under the LDA, the number of organizations and individuals registered
or identified as lobbyists more than doubled. See General Accounting Office, Comparison of
Lobbyists Registrations, No. B-274543 (GAO/GGD-98-105R, Apr. 28, 1998), available at
http://archive.gao.gov/paprpdf2/160463.pdf.
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S. 2349, 109™ Cong. § 217 (2006); Lobbying and Ethics Reform Act of 2005, S. 1398, 109"
Cong. § 107 (2005); Stealth Lobbyist Disclosure Act of 2004, H.R. 4937, 108™ Cong. (2004).

In the 109™ Congress, the Senate passed a bill amending the LDA, including refining the
disclosure requirements for associations and coalitions. S. 2349, 109™ Cong. (2006); 152 Cong.
Rec. S2511 (daily ed. Mar. 29, 2006). The House amended the Senate bill in full with a
companion House bill. Id. at H3033-38 (daily ed. May 23, 2006). A conference committee was
not convened to reconcile the bills and no further action on the legislation occurred.

In the 110™ Congress, the House and Senate again took up lobbying reform. The Senate
passed a bill, S. 1, in the first weeks of the new Congress. 153 Cong. Rec. S746 (daily ed. Jan.
18, 2007) (passed by vote of 96-2). That bill would have amended section 1603(b)(3) to provide
for disclosure of organizations that met the contribution threshold and “participate[d] in a
substantial way in the planning, supervision, or control of such lobbying activities.” Later that
year, both Houses passed an amended version of the Senate bill, id. at H9210 (daily ed. Jul. 31,
2007) (passed House by vote of 411-8); id. at S10723 (daily ed. Aug. 2, 2007) (Senate agreed to
House amendments by vote of 83-14), which was signed by the President and became the Honest
Leadership and Open Government Act of 2007 (“HLOGA”), Pub. L. No. 110-81, 121 Stat. 735.

HLOGA included a complex set of reforms addressing Senate and House ethics rules,
post-employment restrictions, gifts and travel restrictions, as well as strengthened lobbying
disclosure. With regard to lobbying, HLOGA, among other things, prohibits registered lobbyists
from providing gifts or travel to Members of Congress and their employees, § 206; reduces the

interval for lobbying reports from semiannually to quarterly’, § 201; requires new, semiannual

7 The amendments to the LDA correspondingly alter the amount of lobbying expenses
that triggers the filing requirement from $20,000 in a semiannual period to $10,000 in a quarterly
(continued...)
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disclosure of contributions to Members of Congress and other covered officials from registered
lobbyists, § 203; requires electronic filing of lobbying registration and reports, § 205; extends
disclosure of past executive or legislative branch employment of registered lobbyists to positions
held in the previous 20 years, § 208; and, establishes criminal penalties and increases civil
penalties, § 211.

As to disclosure of organizations involved in lobbying by associations and coalitions,
HLOGA § 207 amended the existing provision, 2 U.S.C. § 1603(b)(3), in two ways. First,
Congress changed the monetary threshold for contributions of the organization to the client’s
lobbying activities from $10,000 in a semiannual period to $5,000 in a quarter, to harmonize with
the new quarterly reporting periods for registrants. In addition, the statute made clear that such
contributions could be to the registrant or the client. Second, HLOGA modified the standard for
the level of an organization’s participation in lobbying activities that triggers disclosure. Where
the LDA originally set the threshold as “in whole or in major part plans, supervises, or controls
such lobbying activities,” HLOGA changed it to “actively participates in the planning,
supervision, or control of such lobbying activities.” HLOGA § 207(a)(1)(B). Thus, section
1603(b)(3), as amended, now requires disclosure by registrants of:

[T]he name, address, and principal place of business of any organization, other
than the client, that —

(A) contributes more than $5,000 to the registrant or the client in
the quarterly period to fund the lobbying activities of the registrant;

and

(B) actively participates in the planning, supervision, or control
of such lobbying activities.

’(...continued)
period. HLOGA § 201(b)(5)(B).
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Section 207 of HLOGA further amended 2 U.S.C. § 1603(b)(3) to provide that, if an
organization that “would be identified as affiliated with the client” by meeting the disclosure
requirement of that section ““is listed on the client’s publicly accessible Internet website as being
a member of or contributor to the client,” then that organization need not be disclosed in the
registrant’s filing with the Secretary and the Clerk unless it meets the higher participation
threshold of “in whole or in major part,” and not just “actively participates.” In addition,
HLOGA § 207 amended 2 U.S.C. § 1603(b)(3) to clarify that nothing in paragraph (B) of that
subsection “shall be construed to require the disclosure of any information about individuals who
are members of, or donors to, an entity treated as a client by this Act or an organization identified
under that paragraph.”

In a joint statement, Senators Feinstein, Lieberman, and Reid explained that section 207
“closes a loophole that has allowed so-called ‘stealth coalitions,” often with innocuous-sounding
names, to operate without identifying the interests engaged in the lobbying activities.” 153 Cong.
Rec. S10709 (daily ed. Aug. 2, 2007). HLOGA § 207’s new threshold for disclosure by
coalitions and associations applies to registrations after January 1, 2008, and to quarterly reports
covering activity beginning on January 1, 2008. HLOGA § 215.°

Following HLOGA’s enactment, the Secretary and Clerk issued guidance on this
provision explaining that “[a]n organization ‘actively participates’ in the planning, supervision,
or control of lobbying activities of a client or registrant when that organization (or an employee
of the organization in his or her capacity as an employee) engages directly in planning,

supervising, or controlling at least some of the lobbying activities of the client or registrant.”

¥ The first set of quarterly reports under the amended section 1603(b)(3) are due on April
21,2008. HLOGA § 201(a)(1)(B).
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LDA Guidance eff. Jan. 1, 2008, http://www.senate.gov/legislative/resources/pdf/S1guidance.pdf

at 4. The guidance provides examples of active participation, including “participating in
decisions about selecting or retaining lobbyists, formulating priorities among legislative issues,
designing lobbying strategies, performing a leadership role in forming an ad hoc coalition, and
other similarly substantive planning or managerial roles, such as serving on a committee with
responsibility over lobbying decisions.” Id. The guidance distinguishes such actively
participating organizations from those entities “that, though members of or affiliated with a
client, have only a passive role in the lobbying activities of the client (or of the registrant on
behalf of the client).” Id. Examples of activities constituting only a passive role include —
merely donating or paying dues to the client or registrant, receiving information or
reports on legislative matters, occasionally responding to requests for technical
expertise or other information in support of the lobbying activities, attending a
general meeting of the association or coalition client, or expressing a position with
regard to legislative goals in a manner open to, and on a par with that of, all
members of a coalition or association — such as through an annual meeting, a
questionnaire, or similar vehicle.
Id. The guidance further clarifies that —
[m]ere occasional participation, such as offering an ad hoc informal comment
regarding lobbying strategy to the client or registrant, in the absence of any formal
or regular supervision or direction of lobbying activities, does not constitute active
participation if neither the organization nor its employee has the authority to direct
the client or the registrant on lobbying matters and the participation does not

otherwise exceed a de minimis role.

ld.
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ARGUMENT

Plaintiff’s constitutional challenge to amended section 1603(b)(3) fails as a matter of law.
First, the Supreme Court’s decision in United States v. Harriss, 347 U.S. 612, upholding the
constitutionality of lobbying disclosure fully supports the constitutionality of the disclosure
provision at issue here.

Second, under the constitutional test for disclosures of political speech under Buckley v.
Valeo, 424 U.S. 1, the disclosure required by amended section 1603(b)(3) is narrowly tailored to
serve the significant governmental interests of providing the public and public officials with
necessary information to evaluate the influences on government decisionmaking from lobbying
interests and of shining sunlight on lobbying activities to protect against the appearance of
corruption. See id. at 67-68. The required disclosure imposes a minimal burden on the NAM’s
member organizations’ associational rights that is sufficiently justified by the substantial
governmental interests served by the disclosure.

Further, the definition of “lobbying activities” in the law is not unconstitutionally vague
on its face or as applied to the NAM. “Lobbying activities” is defined to include lobbying
contacts with senior public officials and the efforts in support of such contacts, including
planning and research that is intended, at the time it is performed, for use in lobbying contacts.
See 2 U.S.C. § 1602(7). That definition provides sufficient clarity that “a person of ordinary
intelligence,” Buckley, 424 U.S. at 77, can understand what actions fall within the ambit of
“lobbying activities.” As applied to plaintiff’s activities, the NAM is capable of determining
which of its meetings, committees, and planning sessions involve preparation for lobbying, and
can appropriately disclose those member organizations that are actively participating in planning,
supervision or controlling its lobbying activities as defined by the law. Indeed, for twelve years
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the NAM has been required to determine what constitutes “lobbying activities” in order to
ascertain whether it met the threshold of “in whole or in major part” in prior section 1603(b)(3).
I. THE SUPREME COURT’S DECISION IN UNITED STATES V. HARRISS

ESTABLISHES THE CONSTITUTIONALITY OF THE DISCLOSURES

REQUIRED BY AMENDED SECTION 1603(b)(3)

Supreme Court precedent amply supports the constitutionality of the disclosure provision
challenged by plaintiff. The Court in United States v. Harriss, 347 U.S. 612, rejected a First
Amendment challenge to the lobbying disclosure provisions in the FRLA. The Court found that
requiring disclosure of lobbyists and their clients, and the amount of money spent lobbying to
influence the passage or defeat of legislation through “direct communication with Congress,” id.
at 622-23, “d[id] not violate the freedoms guaranteed by the First Amendment — freedom to
speak, publish, and petition the Government.” Id. at 625.° The Court explained that “full
realization of the American ideal of government by elected representatives depends to no small
extent on their ability to properly evaluate . . . the myriad pressures to which they are regularly
subjected.” Id. at 625. Without the information needed to unmask the attempts of organized
groups to influence the legislative process, “the voice of the people may all too easily be drowned
out by the voice of special interest groups seeking favored treatment while masquerading as
proponents of the public weal.” Id. The lobbying disclosure provisions enacted by Congress, the
Court found, were “designed to help prevent” such an “evil” influence on the legislative process.

ld.

’ The Court also rejected a vagueness challenge to the FRLA, after clarifying that the Act
applied only to attempts to influence the passage of legislation through direct communication
with Members of Congress. See Harriss, 347 U.S. at 621-23. Such direct communication
included money spent on lobbying campaigns “to induce various interested groups and
individuals to communicate by letter with members of Congress on . . . legislation.” /d. at 615.
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Moreover, the Court noted that the law’s disclosure requirement did not amount to a ban
on any speech or petitioning:

Congress has not sought to prohibit these pressures. It has merely provided for a

modicum of information from those who for hire attempt to influence legislation

or who collect or spend funds for that purpose. It wants only to know who is

being hired, who is putting up the money, and how much.
Id. In requiring such lobbying disclosure, the Court explained, Congress had used its power “to
maintain the integrity of a basic governmental process,” id., and had done so “in a manner
restricted to its appropriate end.” Id. at 626. Thus, the Court held that the lobbying disclosure
provisions “do not offend the First Amendment.” Id.

All 50 states and the District of Columbia have laws requiring disclosure of lobbying
activities, General Accounting Office, Information on States’ Lobbying Disclosure Requirement,

No. B-0129874 (GAO/GGD-97-95R, May 2, 1997), available at

http://archive.gao.gov/paprpdf1/158621.pdf, and courts have consistently upheld these laws

against First Amendment challenges, relying on the Court’s decision in Harriss. See Florida
League of Professional Lobbyists, Inc. v. Meggs, 87 F.3d 457, 460 (11™ Cir. 1996) (“Several
other courts have similarly interpreted Harriss and have rejected broad constitutional attacks on
lobbying disclosure requirements.” and citing cases); Minnesota State Ethical Practices Bd. v.
Nat’l Rifle Ass’'n, 761 F.2d 509, 511-12 (8™ Cir. 1985) (“In light of Harriss, we think the State of
Minnesota has a compelling interest in requiring lobbyists to register their activities.
Accordingly, we reject the appellants’ challenge” to state lobbyist registration and disclosure
provisions); Comm ’'n on Indep. Colls. & Univs. v. N.Y. Temporary State Comm’n on Regulation

of Lobbying, 534 F. Supp. 489, 497-99 (N.D.N.Y. 1982) (upholding New York lobbying law).
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The disclosure provision at issue here falls within the scope of lobbying disclosure
approved in Harriss. The LDA, as amended, applies to direct lobbying contacts with senior
public officials and the activities that support those contacts. Harriss held that disclosure of such
direct contacts could be required without infringing on the First Amendment. Section 207 of
HLOGA, which refined the disclosure threshold of section 1603(b)(3) to cover those
organizations that significantly fund and actively participate in the planning, supervision, or
control of another entity’s lobbying activities, is nothing more than a requirement that a registrant
disclose “who is being hired, who is putting up the money, and how much.” Harriss, 347 U.S. at
625. If an organization hired a lobbyist itself and expended funds of $5,000 in a quarter, the
organization would have to be disclosed as a client of that lobbyist. Plaintiff does not argue — nor
could it under Harriss — that requiring such disclosure violates the First Amendment. Section
1603(b)(3), as amended, merely prevents the same organization from circumventing the lobbying
disclosure laws by channeling its funds and participation in lobbying activities through another
entity, such as an association or coalition.'" Harriss’s approval of lobbying disclosure amply
supports the constitutionality of amended section 1603(b)(3), which merely prevents an obvious
and simple circumvention of the lobbying regime established by Congress, by requiring the
disclosure of the identity of organizations that significantly fund and actively participate in the

lobbying activities of a client association or coalition.

' In Buckley, the Court upheld restrictions on campaign volunteers paying for incidental
expenses (such as food and beverages for campaign events or their own travel expenses), finding
that when volunteers pay for such expenses “[t]he ultimate effect is the same as if the person had
contributed the dollar amount to the candidate . . . .” 424 U.S. at 36-37. Consequently, “[i]f, as
we have held, the basic contribution limitations are constitutionally valid, then surely these
provisions” are also constitutional. /d. at 36.
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II. SECTION 207°S DISCLOSURE REQUIREMENTS MEET THE FIRST

AMENDMENT TEST OF BUCKLEY V. VALEO AND DO NOT VIOLATE

INDIVIDUAL RIGHTS OF ASSOCIATION

Even aside from Harriss, the disclosure requirements challenged here satisfy the First
Amendment standard established by Supreme Court precedent over the past thirty years. The
Supreme Court established in Buckley that compelled disclosures that impinge on privacy of
association under the First Amendment “must survive exacting scrutiny.” 424 U.S. at 64. Under
that standard, the required disclosure must “directly serve substantial governmental interests,” id.
at 68, there must be “a ‘relevant correlation’ or ‘substantial relation’ between the governmental
interest and the information required to be disclosed,” id. at 64 (internal footnotes and citations
omitted), and the governmental interest must be sufficiently important to justify any burden on
individual rights caused by the disclosure. Id. at 68; see also Buckley v. Am. Constitutional Law
Found., Inc., 525 U.S. 182, 202 (1999) (“In [Buckley], we stated that ‘exacting scrutiny’ is
necessary when compelled disclosure of campaign-related payments is at issue [and] upheld, as
substantially related to important governmental interests, the recordkeeping, reporting, and
disclosure provisions of the Federal Election Campaign Act [FECA]. . ..”); Jones v. Unknown
Agents of the Federal Election Comm’n, 613 F.2d 864, 875 (D.C. Cir. 1979). In applying
Buckley, the D.C. Circuit has instructed that,

When facing a constitutional challenge to a disclosure requirement, courts . . .

balance the burdens imposed on individuals and associations against the

significance of the government interest in disclosure and consider the degree to

which the government has tailored the disclosure requirement to serve its

interests.

AFL-CIO v. Federal Election Comm’n, 333 F.3d 168, 176 (D.C. Cir. 2003) (citing Buckley, 424
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U.S. at 64-68; Block v. Meese, 793 F.2d 1303, 1315-16 (D.C. Cir. 1986))."" As explained below,
the disclosure requirement at issue here is narrowly tailored to accomplishing a vital government
interest that justifies the minimal burden on associational rights of some of the NAM’s members.

A. There is a Vital Governmental Interest in the Disclosure of

Organizations That Significantly Fund and Actively
Participate in the Planning, Supervision, or Control of the
Lobbying Activities of Another Entity.

The LDA registration scheme and the amended provision regarding reporting by
associations and coalitions serve two significant interests recognized in Buckley as sufficient to
justify the incidental burden imposed by disclosure. First, these provisions “provide[] the
electorate with information,” particularly regarding where money comes from and where it is
spent, so the public and public officials can better evaluate the influence that lobbying has on
government decisions. Buckley, 424 U.S. at 66-67. Second, the disclosure requirements “deter
actual corruption and avoid the appearance of corruption by exposing large contributions and
expenditures to the light of publicity.” Id. at 67; see also McConnell v. Federal Election
Comm’n, 540 U.S. 93, 196 (2003) (upholding disclosure requirements of Bipartisan Campaign

Reform Act of 2002 based on same “important state interests that prompted the Buckley Court to

uphold FECA'’s disclosure requirements”).

"' 'While Buckley speaks of “exacting scrutiny,” plaintiff argues that strict scrutiny applies
to its First Amendment challenge. See Plaintiff’s Motion for a Preliminary Injunction and
Supporting Memorandum of Law (“PL.’s Mot.”) at 18-19. Other courts have observed that the
“Supreme Court has been less than clear as to the proper level of judicial scrutiny we must apply
in deciding the constitutionality of disclosure regulations,” California Pro-Life Council, Inc. v.
Getman, 328 F.3d 1088, 1101 n.16 (9" Cir. 2003), and have differed on what standard to apply.
Compare Florida League of Professional Lobbyists, 87 F.3d at 460-61 (following Harriss which
“appears” not to have applied strict scrutiny) with Minnesota State Ethical Practices Bd., 761
F.2d at 511-12 (applying strict scrutiny). Our demonstration of the interests served by the law
and the tailored manner by which the law seeks to protect those interests satisfies both “exacting”
and strict scrutiny, regardless of any difference between the two standards.
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Congress enacted the LDA and the lobbying amendments in HLOGA to provide the
public with much needed information to evaluate public officials and the sources of potential
influence on their actions. See 153 Cong. Rec. S258 (daily ed. Jan. 9, 2007) (statement of Sen.
Collins) (explaining that “[t]he knowledge that the public will be able to scrutinize in detail”
through lobbying disclosure “will help to provide much needed transparency” and “will allow
citizens to decide for themselves what is acceptable and what is not”); 153 Cong. Rec. H5743
(daily ed. May 24, 2007) (statement of Rep. Doggett) (“When deep-pocketed interests spend big
money to influence public policy, the public has a right to know. Even a little light can do a lot
of good.”); 141 Cong. Rec. 20007 (1995) (statement of Sen. Levin) (“[T]he public has a right to
know, and the public should know, who is being paid to lobby, how much they are being paid, on
what issue.”). Such information also enables government officials to evaluate the pressures
being brought to bear on their decisionmaking.

In the LDA itself, Congress expressly found that “responsible representative Government
requires public awareness of the efforts of paid lobbyists to influence the public decisionmaking
process in both the legislative and executive branches of the Federal Government.” 2 U.S.C.

§ 1601(1). Hence, by providing information on “who is being hired, who is putting up the
money, and how much,” lobbying disclosure serves “to maintain the integrity of a basic
governmental process,” Harriss, 347 U.S at 625, and thus to “safeguard a vital national interest.”
Id. at 626; Minnesota State Ethical Practices Bd., 761 F.2d at 512 (state “has a compelling
interest in requiring lobbyists to register their activities”). As the Eleventh Circuit explained in
reviewing state lobbying laws, lobbying disclosure serves the “interest of voters (in appraising

the integrity and performance of officeholders and candidates, in view of the pressures they face)
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and legislators (in ‘self-protection’ in the face of coordinated pressure campaigns).” Florida
League of Professional Lobbyists, 87 F.3d at 460.

Lobbying disclosure also serves the important interest of avoiding the “appearance of
corruption.” Congress found in the LDA that “the effective public disclosure of the identity and
extent of the efforts of paid lobbyists to influence Federal officials in the conduct of Government
actions will increase public confidence in the integrity of Government.” 2 U.S.C. § 1601(3).

The disclosure provisions in the LDA were “designed to strengthen public confidence in
government,” H.R. Rep. No. 104-339, pt. 1, at 2, “by ensuring that the public is aware of the
efforts that are made by paid lobbyists to influence public policy.” 141 Cong. Rec. 20007 (1995)
(statement of Sen. Levin); see also 153 Cong. Rec. S10691 (daily ed. Aug. 2, 2007) (statement of
Sen. Lieberman) (“This sweeping legislation shines much needed light in corners and corridors
of this Capitol, too long left in the dark. It should help restore the public’s trust now, a trust that
is in much need of restoration.”); Minnesota Citizens Concerned for Life, Inc. v. Kelley, 427 F.3d
1106, 1111 (8™ Cir. 2005) (“Both the Supreme Court and this court have upheld lobbyist-
disclosure statutes based on the government’s ‘compelling”’ interest in . . . avoiding even the
appearance of corruption.”) (citing Buckley, 424 U.S. at 66; Minnesota State Ethical Practices
Bd., 761 F.2d at 512).

Thus, lobbying disclosure under the LDA serves two significant governmental interests —
providing the public and government officials with information to evaluate the influences and
pressures on government decisionmaking and avoiding the appearance of corruption from
lobbying interests. The specific disclosure provision at issue here, amended section 1603(b)(3),
furthers these interests by ensuring that the LDA’s reporting requirements are not easily
circumvented. As explained in the legislative history, Congress provided in the LDA for the
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disclosure of organizations, other than clients, that fund and participate in lobbying by registrants
(particularly associations and coalitions) to “preclude evasion of the disclosure requirements of
the Act through the creation of ad hoc lobbying coalitions behind which real parties in interest
can hide.” H.R. Rep. No. 104-339, pt. 1, at 18. In amending the provision in 2007 to refine the
disclosure threshold, the legislation’s proponents reaffirmed that the provision “closes a loophole
that has allowed so-called ‘stealth coalitions,” often with innocuous-sounding names, to operate
without identifying the interests engaged in the lobbying activities.” 153 Cong. Rec. S10709
(daily ed. Aug. 2, 2007) (joint statement of Sen. Feinstein, Sen. Lieberman, and Sen. Reid); see
also id. at S260 (daily ed. Jan. 9, 2007) (statement of Sen. Lieberman) (“We would also remove
the cloak obscuring so-called stealth lobbying campaigns which occur when a group of
individuals, companies, unions, or associations ban together to form a lobbying coalition.”).
Requiring disclosure of organizations that fund and actively participate in planning,
supervising, or controlling a client’s lobbying activities is an important part of lobbying
disclosure that helps guarantee the registration scheme under the LDA provides both the public
and public officials with important information about the true interests lobbying the government.
Hence, by closing a loophole in prior law, amended § 1603(b)(3) serves the vital governmental
interests of providing information necessary to evaluate the pressures by lobbyists on government
policymaking and of avoiding the appearance of corruption from lobbying influences.

B. The Disclosure Provision Is Closely Related and Narrowly Tailored to
Achieve the Governmental Interest.

The information required to be disclosed by amended section 1603(b)(3) assuredly has a
substantial relationship to the governmental interest being served. That information, “the name,

address, and principal place of business” of organizations that contribute more than $5,000 in a
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quarter to a client’s or registrant’s lobbying activities and that actively participate in the planning,
supervision, or control of those activities, 2 U.S.C. § 1603(b)(3), is precisely the “who pays, who
puts up the money, and how much,” that Harriss understood to be the purpose of lobbying
disclosure. Such information is the minimum disclosure necessary to allow the public and public
officials to evaluate the influences on the government from lobbying groups and also to mitigate
the appearance of impropriety and public concerns over the secret influence of lobbyists.

Plaintiff does not challenge the relationship of the required disclosure to the government
interests furthered by it; rather, plaintiff asserts that the provision is not narrowly tailored to serve
that interest because it is both underinclusive and overinclusive. Pl.’s Mot. at 28-29. Plaintiff’s
argument lacks merit.

As to underinclusiveness, plaintiff first argues that “the amended Act does not reach
stealth coalitions unless they happen to hire their own lobbyist(s), rather than relying on the
lobbyists of participating organizations.” Id. at 28. This contention is simply inapposite. Under
the LDA, registrants must disclose their client. The concern addressed by section 1603(b)(3), as
amended, is that organizations might avoid disclosure as clients by joining in a coalition or
association to engage lobbyists — and thereby making only the association or coalition the
lobbyist’s “client” that must be disclosed in filings under the LDA." The challenged provision is
meant to prevent such circumvention by requiring organizations that significantly fund and
actively participate in the planning, supervision, or control of the lobbying activities of the client
also to be disclosed in LDA filings. If, instead of the coalition or association retaining a lobbying

firm on its own behalf, the underlying organizations themselves employ lobbyists to lobby

"2 The LDA provides that “[i]n the case of a coalition or association that employs or
retains other persons to conduct lobbying activities, the client is the coalition or association and
not its individual members.” 2 U.S.C. § 1602(2).
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covered officials on a matter, as plaintiff suggests, then the organizations will be disclosed as the
client on the registrant’s registration and reports, and the purposes of the disclosure requirements
will have been achieved. Hence, the evasion amended section 1603(b)(3) seeks to prevent will
not be present. Contrary to plaintiff’s suggestion, the provision closes, rather than opens, a
loophole in the disclosure requirements.

Plaintiff also argues that the challenged provision is underinclusive because it does not
apply to individuals (but only to organizations) who fund and participate in the planning,
supervision, or control of the lobbying activities of associations or coalitions. See P1.’s Mot. at
28. Congress’s decision not to include individuals was an accommodation to both the heightened
sensitivity regarding the potential impact of disclosure on individuals as opposed to organizations
and the concern that organizational entities such as businesses, labor organizations, or issue-
advocacy groups have a substantial influence that they may attempt to conceal. The Senate
Governmental Affairs Subcommittee received expert testimony in 1992 about the need to
balance the fact that “[c]orporations or other organizations occasionally hide their identities
behind a coalition established or available for the purpose of preventing the public from learning
of their efforts to influence congressional action,” with “the First Amendment protect[ion]
against the disclosure of the identities of individuals who are members of an organization.”

An appropriate means of striking a balance between the competing interests of the

public’s right to know and an individual’s right to petition the government

without risking harm to his or her well-being or reputation is to focus on

organization members of coalitions or associations lobbying Congress.

S. Hrg. 102-609, at 83 (statement of Thomas M. Susman, Chair, ABA Section of Admin. Law.

and Regulatory Practice). By striking that balance, Congress tailored the disclosure requirement

to the area of greatest concern (organizations that evade disclosure through coalitions and
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associations), while safeguarding individuals’ First Amendment rights.”> Congress’s choice to
address the problem it saw as most pressing, while excepting individuals, strengthens, rather than
undermines, the constitutionality of the provision. Cf. Austin v. Michigan Chamber of
Commerce, 494 U.S. 652, 665 (1990) (finding that state law that prohibited corporations from
using corporate funds for independent expenditures in support of or opposition to candidates for
state office, but did not prohibit independent expenditures by unincorporated unions, was not
underinclusive, as state’s compelling interest was counterbalancing state-conferred corporate
advantages in amassing and using wealth).'

Plaintiff also fails to show how the provision is fatally overinclusive. Plaintiff argues that
the disclosure required by section 1603(b)(3), as amended, is overinclusive because it reaches
“long-standing, formally-organized groups like the NAM,” and not merely short-lived “stealth
coalitions.” Pl.’s Mot. at 29. However, while Congress certainly expressed concern about stealth
coalitions, it recognized that organizations could conceal their involvement in lobbying activities

through any third-party entity, including established associations. Section 207 of HLOGA is

" In amending the LDA, Congress made clear that nothing in the language regarding the
disclosure of organizations that significantly fund and actively participate in the lobbying
activities of a client “shall be construed to require the disclosure of any information about
individuals who are members of, or donors to, an entity treated as a client by this Act or an
organization identified under that paragraph.” HLOGA § 207(b), 2 U.S.C. § 1603(b).

'* More generally, in addressing distinctions in eligibility for public campaign financing,
the Court in Buckley noted “that a statute is not invalid under the Constitution because it might
have gone farther than it did, . . . that a legislature need not strike at all evils at the same
time, . . ., and that reform may take one step at a time, addressing itself to the phase of the
problem which seems most acute to the legislative mind.” 424 U.S. at 105 (quoting Katzenbach
v. Morgan, 384 U.S. 641, 657 (1966)) (internal quotation marks and citations omitted); see also
McConnell, 540 U.S. at 158 (““We have recognized that the differing structures and purposes of
different entities may require different forms of regulation in order to protect the integrity of the
electoral process, . . . and we respect Congress’ decision to proceed in incremental steps in the
area of campaign finance regulation[.] ) (internal quotation marks and citations omitted).
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entitled “Disclosure of lobbying activities by certain coalitions and associations.” (emphasis
added). The purpose of this provision is to avoid circumvention of disclosure by organizations
that lobby Congress, whether by established associations or ad hoc coalitions.

Moreover, the line between coalitions and associations is not a bright one on which
Congress can legislate. The NAM’s webpage indicates that it itself is a member of over 70
coalitions, including “Compete America,” “OSHA Fairness Coalition,” “Air Quality Coalition,”
and “The National Coalition to Protect Family Leave,” see NAM Coalition Activity,

http://www.nam.org/s nam/bin.asp? CID=28&DID=201898 &DOC=FILE.PDF (last visited Feb.

22,2008) [Attachment 1]"°, demonstrating that coalitions and associations do not inhabit wholly
separate spheres. Including established associations such as plaintiff within the coverage of
section 1603(b)(3) is not overinclusive but a necessary part of preventing evasion of the LDA’s
disclosure requirements. '’

Furthermore, Congress specifically tailored amended section 1603(b)(3) to avoid
capturing mere dues-paying members of established associations. Disclosure is required only if

an organization contributes significant funds to the lobbying activities of a client (more than

"> As of February 29, 2008, this page appears to be no longer available on the NAM
website.

' The NAM argues that disclosure of the member organizations actively participating in
planning, supervising, or controlling its lobbying activities is unnecessary because “[t]he public
policy interests represented by the NAM are well known and clearly ‘advertised’ in its name.”
PL.’s Mot. at 3; see also id. at 28; Compl. 4 26(c). However, the NAM has over 11,000 members,
see id. § 14, and while its name indicates that its membership is composed of manufacturers, the
term “manufacturers” encompasses such a broad constituency of companies with a wide variety
of interests that it provides scant information as to which particular manufacturing interests are
behind the NAM’s lobbying efforts. See, e.g., NAM Board Votes in Favor of Multinationals in
Debate over China’s Currency, 13 Manufacturing & Technology News (Oct. 10, 2006),
available at 2006 WLNR 18153813 (Westlaw) (describing internal controversy between the
NAM'’s domestic and multinational company members over what interests NAM represents on
particular trade issues).
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$5,000 in a quarter), and actively participates in planning, supervising, or controlling those
activities. See 153 Cong. Rec. S10709 (joint statement of Sen. Feinstein, Sen. Lieberman, and
Sen. Reid) (“mere donors” and “mere recipients of information and reports” not captured by
disclosure provision). Most of the NAM’s 11,000 corporate members surely do not meet the
threshold for disclosure. See Compl. 9| 14 (estimating that “[hJundreds of the NAM’s corporate
members” out of over 11,000 would meet monetary threshold of disclosure provision)."’
Congress thus carefully narrowed the disclosure requirement to avoid being overinclusive.
Finally, plaintiff argues that defendants must show that “Congress carefully assessed
possible alternative approaches” and chose the one placing the least burden on plaintiff. Pl.’s
Mot. at 29. As discussed in the background section above, supra at 8-13, Congress considered
over many years various proposals for disclosure schemes that would best accomplish the vital
governmental interests served by lobbying disclosure.'® Moreover, by providing for disclosure of
lobbying instead of prohibiting or limiting it, Congress has pursued the least restrictive means of
protecting the public interest. As the Court recognized in Buckley, “disclosure requirements
certainly in most applications appear to be the least restrictive means of curbing the evils of

campaign ignorance and corruption that Congress found to exist.” 424 U.S. at 68."

""" As explained infi-a at 34, over 250 of the NAM’s corporate members have already
disclosed their affiliation with the NAM on the NAM’s website.

'® Such “thoughtful and careful effort by our political branches, over such a lengthy
course of time, deserves respect.” McConnell v. Federal Election Comm’n, 251 F. Supp. 2d 176,
434 (D.D.C. 2003) (opinion of Kollar-Kotelly, J.) (citation omitted).

" The Court should reject as well any invitation to second guess the threshold Congress
has chosen for triggering disclosure in amended section 1603(b)(3). As the Supreme Court
cautioned in Buckley, “we cannot require Congress to establish that it has chosen the highest
reasonable threshold. The line is necessarily a judgmental decision, best left in the context of
this complex legislation to congressional discretion.” 424 U.S. at 83.
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Accordingly, the disclosure provision plaintiff challenges is narrowly tailored to a
compelling government interest and is neither underinclusive nor overinclusive.

C. Plaintiff Has Not Established a Significant Burden on its Members’
Associational Rights Arising From the Disclosure Provisions.

In considering the burden on the associational rights of members of organizations, the
Supreme Court has focused on the harassment and retribution that could be suffered by members
of an unpopular association if they were publicly identified as part of that association. See
NAACP v. Alabama, 357 U.S. 449, 462-63 (1958); Buckley, 424 U.S. at 71-72; AFL-CIO v.
Federal Election Comm’n, 333 F.3d at 176. In evaluating the likelihood and severity of potential
retribution and harassment, the Court has required a specific factual showing of the threat of
harm to members. In NAACP, the association “made an uncontroverted showing that on past
occasions revelation of the identity of its rank-and-file members has exposed these members to
economic reprisal, loss of employment, threat of physical coercion, and other manifestations of
public hostility.” 357 U.S. at 462. Similarly, in Brown v. Socialist Workers ‘74 Campaign
Comm., 459 U.S. 87 (1982), the Court found a state’s campaign expenditure and contribution
disclosure requirements unconstitutional as applied to the Socialist Workers’ Party based on
“substantial evidence of past and present hostility from private persons and Government
officials,” id. at 102, including record proof of “threatening telephone calls and hate mail, the
burning of [the party’s] literature, the destruction of ... members’ property,” and “22 [party]
members . . . were fired because of their party membership.” Id. at 99.

Plaintiff has made no showing of any prospect of harassment and retaliation against its
organization members that even remotely approaches the evidentiary showings in NAACP or

Socialist Workers ‘74 Campaign Committee. Plaintiff relies on the Declaration of Jan Sarah
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Amundson, Senior Vice President and General Counsel of the NAM (“Amundson Decl.”), in
support of its allegations. In that declaration, Ms. Amundson avers that “[t]he NAM regularly
lobbies on a variety of hot-button issues . . . that may lead to adverse consequences for members
identified as ‘actively participat[ing]’ in such efforts.” Amundson Decl. q 10 (alterations and
quotation marks in original). She goes on to suggest generally that firms associated with
“lobbying on issues related to on-going litigation . . . risk becoming litigation targets,” and that
“[t]aking policy positions that are unpopular with some groups may lead to boycotts, shareholder
suits, demands for political contributions or support, and other forms of harassment.” Id. For
support, Ms. Amundson cites five newspaper articles and one lawsuit involving a labor union.*
Such allegations are woefully short of demonstrating the reasonable probability of serious
harassment and retribution from disclosure of a member’s involvement with the NAM and its
lobbying activities®' that could counterbalance the compelling governmental interest furthered by
the challenged provision discussed above. Indeed, the Supreme Court rejected such assertions as

insufficient in Buckley:

2% The lawsuit cited in the declaration, IBEW, Local 1547 v. Alaska Util. Construction,
Inc., 976 P.2d 852 (Alaska 1999), involved harassment of a utility construction company in
Alaska and its employees, who were non-union, by a labor union and its members. It is not
alleged that the company was a member of the NAM, nor that it was subject to retribution
because of its participation in the NAM’s lobbying activities. Similarly, none of the news
articles cited involves harassment against a NAM member because of participation in the NAM’s
lobbying.

*! It is important to remember that section 1603(b)(3), as amended, does not require
disclosure of the NAM’s membership generally, but rather only of those members that contribute
more than $5,000 in a quarter to the NAM’s lobbying activities and that actively participate in
the planning, supervision, or control of those activities. The provision does provide that
members that are required to be disclosed by amended section 1603(b)(3), but are already
disclosed on the NAM’s website, need not be disclosed again in the NAM’s LDA filings with the
Secretary and Clerk, unless that member organization “in whole or in major part plans,
supervises, or controls such lobbying activities.” HLOGA § 207(b), 2 U.S.C. § 1603(b).
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[N]o appellant in this case has tendered record evidence of the sort proffered in
NAACP v. Alabama. Instead, appellants primarily rely on “the clearly articulated
fears of individuals, well experienced in the political process.” . . . At best they
offer the testimony of several minor-party officials that one or two persons refused
to make contributions because of the possibility of disclosure. On this record, the
substantial public interest in disclosure . .. outweighs the harm generally alleged.

424 U.S. at 71-72. Similarly, in McConnell v. FEC, the Supreme Court found that the plaintiffs
challenging the disclosures required by a campaign finance law had failed to introduce the
evidence necessary to establish a reasonable probability of retribution or harassment, 540 U.S. at
199, although they offered far more evidence than plaintiff here.**

Not only do the NAM’s assertions of potential harassment and retribution against its
organizational members from disclosure of their involvement with the NAM’s lobbying fail for
lack of an evidentiary basis, but even on their face, the unsupported claims of potential harms do
not rise to the same level as those at stake in NAACP or Socialist Workers ‘74 Campaign
Committee. In both of those cases, the association at issue was one that was seriously disfavored
in the community for espousing “dissident beliefs,” NAACP, 357 U.S. at 462; see also Socialist
Workers ‘74 Campaign Comm., 459 U.S. at 91-93; see also Buckley, 424 U.S. at 69-71 (concern
with disclosure of organization’s membership focused on “minor political parties’), and whose
members faced distinct risks of personal harm from the disclosure of their identities. Unlike

those cases, the organizational members of the NAM are not disfavored minority interests

*? The district court in McConnell had received testimony from plaintiff organizations as
to the threats of harm facing their members from disclosure. One organization testified that some
members had voiced concerns over disclosure, that a conspicuous number of members
contributed just below the threshold for disclosure, and that one reason for members’ wanting to
avoid disclosure was fear of losing their jobs. Another organization offered testimony that one of
its officials “had been told” that a number of contributors suffered substantial vandalism after
their names were disclosed. Other organizations presented evidence of fear that disclosure would
lead to union harassment. See McConnell, 251 F. Supp. 2d at 245-47 (per curiam). The court
found these attempts to show harassment and retribution from disclosure insufficient under
Buckley to demonstrate a significant burden on associational rights. See id. at 247.
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holding to “dissident beliefs,” but rather mainstream companies that are well-positioned in the
public marketplace, and the harms they allegedly face are not personal to an individual but
involve the organization’s financial status.

Furthermore, the NAM’s general allegations regarding potential “adverse consequences”
to its members from disclosing that they actively participate in the NAM’s lobbying activities are
undermined by disclosures routinely and voluntarily made on its own website. On its website
www.nam.org, NAM lists its Board of Directors and Executive Committee Members — a total of
212 persons identified with their respective affiliated member company, see NAM Board of

Directors, http://namissvr.nam.org/namissvr/namboardofdirectors.aspx (last visited Feb. 28,

2008) [Attachment 2], along with 58 member companies listed on its Small and Medium
Manufacturers Board of Directors. See SMM Directors,

http://www.nam.org/s nam/docl.asp?CID=17&DID=224550 (last visited Feb. 28, 2008)

[Attachment 3]. Thus, the NAM already has voluntarily disclosed over 250 of its member
organizations. Despite public disclosure of these organizations, the NAM has offered no
evidence of past incidents suggesting that being publicly disclosed as a member of the NAM
imposes upon a company a substantial risk of serious harassment and retaliation.”> Moreover, the
fact that the NAM readily discloses such a substantial number and broad variety of member
organizations undermines its general assertions that disclosure of members that significantly fund
and actively participate in planning, supervising, or controlling its lobbying activities will likely
result in harassment and retaliation.

The NAM further argues that because it lobbies on a wide range of issues and has

* Tt is unclear from the NAM’s complaint how many member organizations — that are
not among the over 250 disclosed on its website — contribute over $5,000 a quarter to the NAM’s
lobbying activities and actively participate in planning, supervision, or control of those activities.
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member organizations that actively participate in its lobbying activities, yet oppose its position
on a particular issue, it will be forced “to identify certain members as actively supporting its
lobbying activities while they were actually opposing such efforts,” thus placing the member
company “in a false light.” Pl.’s Mot. at 27. This concern is misplaced. Amended section
1603(b)(3) does not require associations to link organizational members to the lobbying issues
that they support, nor does it require disclosure of members that “actively support” the lobbying
positions of the association. Rather, the provision requires disclosure of organizations that
significantly fund and actively participate in the planning, supervision, and control of the
association’s lobby activities. Hence, amended section 1603(b)(3) is not attempting to compel
additional disclosure of individual member organizations’ speech; rather, that provision seeks
only to uncover the organized interests that are taking active part in the association’s planning,
supervising, or controlling lobbying activities, regardless of the viewpoint those organizations
have on specific legislative or policy matters — a distinction the NAM is free to make clear.

In sum, the NAM has failed to make a credible showing that members that will be
disclosed under section 1603(b)(3), as amended, face a sufficient prospect of retribution or
harassment to outweigh the substantial governmental interest in disclosure. Hence, the vital
interests served by amended section 1603(b)(3) combined with its narrow tailoring to prevent
evasion of the lobbying disclosure scheme, justifies the minimal burden imposed on the
associational rights of member organizations of associations such as the NAM.

I11. THE DISCLOSURE REQUIREMENTS FOR LOBBYING ACTIVITIES
ARE NOT UNCONSTITUTIONALLY VAGUE

Plaintiff also claims that the HLOGA amendment renders section 1603(b)(3)

unconstitutionally vague. A statute is unconstitutionally vague under the due process clause if it
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fails “to provide adequate notice to a person of ordinary intelligence that his contemplated

conduct is illegal[.]” Buckley, 424 U.S. at 77, see also Roberts v. U.S. Jaycees, 468 U.S. 609,

(133

629 (1984) (a statute is unconstitutionally vague when it “‘either forbids or requires the doing of

an act in terms so vague that [persons] of common intelligence must necessarily guess at its
meaning and differ as to its application . . . .””) (quoting Connally v. General Construction Co.,
269 U.S. 385, 391 (1926)). Where First Amendment rights are implicated, “the general test of
vagueness applies with particular force.” Hynes v. Mayor & Council of Oradell, 425 U.S. 610,
620 (1976). Even in that context, however, the Court has not hesitated to reject a vagueness
challenge where the statutes are “both easily understood and objectively determinable.”
McConnell, 540 U.S. at 194.

Plaintiff’s vagueness challenge focuses on the term “lobbying activities.” Pl.’s Mot. at

24.** The LDA defines lobbying activities as:

** Plaintiff offhandedly suggests that the term “active participation” is also
unconstitutionally vague. See P1.’s Mot. at 9 (“And as long as participation in such activities is
‘active’ — whatever that means . . .”). Contrary to plaintiff’s assertion, however, such language
provides a sufficient understanding of what triggers reporting under amended section 1603(b)(3)
— that is, ordinary people can certainly tell what it means. Indeed, the Supreme Court rejected a
First Amendment vagueness challenge to identical terminology regarding restrictions on federal
employee campaign activity:

There might be quibbles about the meaning of taking an “active part in managing”
or about “actively participating in ... fund-raising” . . . ; but there are limitations
in the English language with respect to being both specific and manageably brief,
and it seems to us that although the prohibitions may not satisfy those intent on
finding fault at any cost, they are set out in terms that the ordinary person
exercising ordinary common sense can sufficiently understand and comply with,
without sacrifice to the public interest.

U.S. Civil Service Comm’n v. Nat’l Assn. of Letter Carriers, 413 U.S. 548, 577-79 (1973).

Furthermore, the legislative history provides further gloss on the meaning of active
participation, explaining that “organizations that have only a passive role — e.g., mere donors,
(continued...)
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[L]obbying contacts and efforts in support of such contacts, including preparation
and planning activities, research and other background work that is intended, at
the time it is performed, for use in contacts, and coordination with the lobbying
activities of others.

2. U.S.C. § 1602(7). This definition of “lobbying activities” has been part of the LDA since
1995 and has not been amended by HLOGA. The NAM, along with all other organizational
registrants, has been filing reports for over a decade disclosing their total expenses on (or income
from, in the case of lobbying firms) lobbying activities. In other words, the NAM is arguing that
a phrase used in the original LDA that has been the basis for hundreds of thousands of filings for
over a decade — including numerous filings by the NAM — is now unconstitutionally vague.

Moreover, the term “lobbying activities” is not just referenced in the affiliated
organization provision in section 1603(b)(3), but also affects many other components of the
LDA’s entire regulatory scheme, including:

. who constitutes a “lobbyist,” 2 U.S.C. § 1602(10) (excluding from term “lobbyist”
individuals “whose lobbying activities constitute less than 20 percent of the time
engaged in the services” to a client over six-month period)

. whether a lobbyist must register for a specific client, 2 U.S.C. § 1603(a)(3)(A)(i)
(no registration required as to a client when “total income for matters related to
lobbying activities on behalf of a particular client . .. does not exceed and is not
expected to exceed $2,500” in a quarterly period>)

*(...continued)
mere recipients of information and reports, etc. — would not be considered to be ‘actively
participating’ in the lobbying activities.” 153 Cong. Rec. S10709 (daily ed. Aug. 2, 2007 ) (joint
statement of Sen. Feinstein, Sen. Lieberman, and Sen. Reid). In addition, the guidance issued by
the Secretary and Clerk provides a detailed explanation of active participation, including
examples of what conduct would and would not trigger the provision. See LDA Guidance eff.
Jan. 1, 2008, http://www.senate.gov/legislative/resources/pdf/S1guidance.pdf (last visited Feb.
28, 2008), at 4, 12-13.

» HLOGA § 201(b)(2)(B) and § 201(b)(5)(A) altered the previous threshold, which was
$5,000 in a semiannual period.
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. whether an organization that employs lobbyists to lobby on its own behalf has to
register, 2 U.S.C. § 1603(a)(3)(A)(i1) (excluding from registration when “total
expenses in connection with lobbying activities do not exceed or are not expected
to exceed $10,000” in a quarterly period*®)

. the amount of income or expenses that must be disclosed on the quarterly reports
of registrants, 2 U.S.C. § 1604(b)(3)-(4) (disclosure of income from or expenses
for “lobbying activities”).

Acceptance of the NAM’s argument that “lobbying activities” is unconstitutionally vague would
effectively gut the law, as the entire statutory scheme hinges on the requirement to disclose
“lobbying activities.”

Nevertheless, the NAM now complains that the term “lobbying activities” is vague
because it depends, in part, on “intent” in determining its application to certain activities in
support of lobbying. See P1.’s Mot. at 25.*” But the use of intent in the definition of lobbying
activities — background work “that is intended, at the time it is performed, for use in [lobbying]
contacts” — makes the definition more precise, not less. Cf. Gonzales v. Carhart, 127 S. Ct.
1610, 1628 (2007) (“The Court has made clear that scienter requirements alleviate vagueness
concerns.”); Ward v. Utah, 398 F.3d 1239, 1252 (10™ Cir. 2005) (requirement of intent rendered

statute not unconstitutionally vague). Congress wanted to capture all the activities that went into

lobbying government officials, and recognized that a substantial segment of lobbying work

* HLOGA § 201(b)(2)(B) and § 201(b)(5)(B) altered the previous threshold, which was
$20,000 in a semiannual period.

*7 Plaintiff cites a concurring opinion in Federal Election Comm’n v. Wisconsin Right to
Life, to support its argument that any reliance on intent is impermissibly vague. Pl.’s Mot. at 25
(citing Wisconsin Right to Life, 127 S. Ct. 2652, 2665 (2007) (Roberts, C.J., concurring).
However, the Court in that matter was faced with a statute with clear language prohibiting certain
speech and was crafting a judicial test to interpret its provisions to prevent restriction of
constitutional speech. The context of the passage cited from Wisconsin Right to Life renders it
inapposite to the situation here. See United States Attorney Taylor’s Memorandum of Points and
Authorities in Opposition to Plaintiff’s Motion for Judgment as a Matter of Law at 23-24.
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happens prior to actual contacts with government officials. See H.R. Rep. No. 104-339, pt. 1, at
4 (“[M]any lobbyists disclose only income and expenses directly associated with [meeting with
Members of Congress].”). Accordingly, Congress defined lobbying activities to encompass the
background preparation for lobbying contacts — that is, the time spent planning, researching, and
preparing for a contact with a covered government official. At the same time, Congress did not
want to include activities that were done for other purposes and then used in lobbying. See id. at
14 (preparing materials for a presentation to a Member of Congress is lobbying activity;
“[h]Jowever, the effort that goes into preparing materials for purposes other than lobbying would
not become a lobbying activity simply because the materials are subsequently used in the course
of lobbying activities.”). Thus, in the LDA, the definition of lobbying activities refers to the
purpose for which a certain action was taken, in order to determine whether conduct was done to
support lobbying contacts (for which the statute requires disclosure) or for other purposes (which
are outside the scope of the law). A person of “ordinary intelligence” can understand and comply
with this distinction.

The NAM further argues that the term “lobbying activities” is vague because the
definition applies to “a wide range of subjects far removed from passage or defeat of a specific
bill,” P1.’s Mot. at 25, and is implicated by communications with a large number of government
officials. Id. at 26. But the breadth of the provision is not relevant to the vagueness question.
Crystal clear statutory language can sweep broadly. Vagueness is determined not by the range of
activities covered by the statute but by whether the statute provides clarity as to which activities
are covered and which are not. The LDA’s definition of lobbying activities provides such clarity.

Plaintiff also suggests that the definition of lobbying activities is “so broad and elastic
that it invites ludicrous applications.” Id. As an example of such a ludicrous application,
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plaintiff offers a hypothetical where the health of a Presidential nominee before the Senate has
become an issue in the confirmation process. In such a situation, “exchanging common
pleasantries — e.g., ‘How are you feeling,”” — with such a person, plaintiff claims, would be
“background research” that “could qualify as reportable activity” under the statute’s definition.
Id. This example is not a ludicrous application of the statute — but rather a ludicrous example.
The definition of “lobbying activities” specifically provides that activities such as background
research only constitute lobbying activity when such effort “is intended, at the time it is
performed, for use in [lobbying] contacts.” 2 U.S.C. § 1602(7). An inquiry into someone’s well-
being done as an “exchange of pleasantries” would, therefore, not conceivably constitute a
reportable event. The fact that plaintiff must resort to such a strained example to create a
supposed anomaly demonstrates the weakness of its facial vagueness challenge.

Plaintiff also claims that the term “lobbying activities” is unconstitutionally vague as
applied to it in amended section 1603(b)(3)’s requirement to disclose organizations that
significantly fund and actively participate in the planning, supervision, or control of its lobbying
activities. See P1.”s Mot. at 27. Plaintiff objects that large associations like the NAM face
particular hardships in complying with this requirement because of “the difficulty of attempting
to review all of the activities of the NAM’s 100+ monthly meetings, plus other ad hoc groups, to
see if this standard has been met.” Id. But even if the NAM is correct that it faces a heightened
administrative burden in complying with the challenged provision, that is inapposite to the

vagueness question. Precise statutory terms can impose significant administrative burdens on
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regulated entities as much as vague terms. The question is the definiteness of the statute’s terms,
not the burden they impose.*®

The NAM claims that it is difficult to know the intent of all the members attending a
meeting held by NAM, for instance “some members [may] be participating with the intent of
preventing lobbying on an issue, while others may be actively pressing for the NAM to lobby,
and still others may form their positions in response to the discussion ...” Pl. Mot. at 27. The
fact that representatives of NAM member organizations may have different goals does not make
the statute vague. The relevant question is whether an organization member actively participated
in the planning, supervision, or control of the NAM’s lobbying activities, not whether it supports
or opposes the particular lobbying position or strategy the NAM pursues. Therefore, disclosing
organizational members who meet the “active participation” and funding test under amended
section 1603(b)(3) does not mislead Congress or the public.

Accordingly, the NAM fails to demonstrate that the term “lobbying activities” is vague on

its face or as applied to the NAM in amended section 1603(b)(3).

*% Plaintiff further asserts that the effort it would take to comply with the law “distracts
the NAM from its constitutionally-protected goal of developing and carrying out speech on
behalf of the manufacturing economy.” Pl.’s Mot. at 27. Simply because some compliance cost
is required in meeting this provision does not make it vague. Complying with other government
mandates, such as employee tax withholding and the Family and Medical Leave Act, also costs
the NAM resources it might rather use for its “constitutionally-protected goal,” but that does not
make those statutory requirements unconstitutional.

41



Case 1:08-cv-00208-CKK  Document 13

Filed 02/29/2008 Page 49 of 49

CONCLUSION

For the foregoing reasons, Plaintiff’s Motion should be denied, the complaint dismissed,

and judgment granted in favor of defendants.
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