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GOVERNMENT INVESTIGATIONS AND THE FIRST
AMENDMENT

The First Amendment prohibits public officials from wielding the coercive power of the
government to silence private organizations—including corporations—with differing or
opposing viewpoints on controversial issues of public concern. Corporations, either alone or
through their participation in trade associations, and in conjunction with other third parties, make
substantial and important contributions to issues of public debate contributing their industry
knowledge, experience and research to enhance understanding of important issues of public
concern. In order to safeguard these rights, Government officials and courts must cautiously
evaluate motives for subpoenas and investigative demands that target activities relating to
legitimate participation in the public policy process and must guard against the use of these
powers to silence or censure particular points of view.

Corporations Contribute to Important Public Policy Issues Involving Economic,
Scientific, and Other Issues of Public Concern

Corporations’ important contributions to the marketplace of ideas are protected by the First
Amendment. The First Amendment was “fashioned to assure unfettered interchange of ideas for
the bringing about of political and social changes.”* It “presupposes that right conclusions are
more likely to be gathered out of a multitude of tongues, than through any kind of authoritative
selection.”? “If there is any fixed star in our constitutional constellation, it is that no official, high
or petty, can prescribe what shall be orthodox in politics, nationalism, religion, or other matters
of opinion.”® Governmental actions targeting speech should be evaluated in “light of the First
Amendment’s purpose to preserve an uninhibited marketplace of ideas in which truth will
ultimately prevail.”*

In addition to conducting research and public policy work on their own, companies regularly
work with third parties—including their trade associations—to research and advocate on issues
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of public concern that may be controversial. Examples of corporate participation in the
marketplace of ideas are myriad. For example, some jurisdictions have recently sought to address
environmental concerns by banning plastic straws. Business interests have weighed in® on both
sides of this debate.® Likewise, companies contribute to research (on both sides) about
genetically modified organisms’ and the debate over the health effects of sugar in dietary
consumption.®

Conclusions concerning these issues may be disputed in good faith, but public debate is
advanced through the diverse contributions of corporations—in conjunction with trade
associations, think tanks, and academics—all exercising their First Amendment rights.

The First Amendment Protects Corporate Speech—Including on Public Policy
Issues

The First Amendment Speech and Petition Clauses protect four interrelated rights, all of which
can be implicated when the government exercises its investigative power based on the speech of
corporations in public policy debates. Of course, the First Amendment first protects the freedom
to speak. It also protects freedom of association, because “[e]ffective advocacy of both public
and private points of view, particularly controversial ones, is undeniably enhanced by group
association.”® Thus, “it is immaterial whether the beliefs sought to be advanced by association
pertain to political, economic, religious or cultural matters, and state action which may have

the effect of curtailing the freedom to associate is subject to the closest scrutiny.”

In addition, the First Amendment protects the right to petition the government.! That right is
“intimately connected both in origin and in purpose, with the other First Amendment rights,” and
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includes objections to popular opinion, political consensus, and government policy.2 When the
right to petition is at issue, a “heightened level of protection” is warranted.®

Finally, the First Amendment protects the right not to speak.'* Forcing a private party to “speak
where it would prefer to remain silent” intrudes on its right to decide for itself what it wants to
address and when.® These rights are enjoyed by corporations and business organizations.
“[S]peech does not lose its protection because of the corporate identity of the speaker.”*®
Corporations and associations have First Amendment rights because the “inherent worth of

the speech in terms of its capacity for informing the public does not depend upon the identity of
its source, whether corporation, association, union, or individual.”*” The Supreme Court has
repeatedly affirmed this point.8

For more than forty years, the Supreme Court has also made clear that the purely economic
interests of a speaker do not disqualify the speaker from protection under the First Amendment.®
Protection of economically motivated communication is essential to our “predominantly free
enterprise economy.”?’ Thus, in Gordon & Breach Science Publishers S.A. v. American Institute
of Physics, a federal court confirmed that an organization’s ranking of academic journals in a
manner that economically benefitted them fell within the scope of expression fully protected by
the First Amendment.?! It was immaterial that the organization “stood to benefit from publishing
Barschall’s results—even that they intended to benefit.”?? Indeed, to “hold otherwise would be to
squelch the expression of facts and opinions which might not otherwise find ready expression
through commercial media.”?®

Similarly, in Bracco Diagnostics, Inc. v. Amersham Health, Inc., the District of New Jersey held
that a corporation’s publication of scientific articles in peer-reviewed journals was protected by
the First Amendment.?* The Court emphasized that publication of scientific research is protected
“even if it contains incorrect statements or erroneous conclusions.”?® This is so largely because a
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federal court is not the appropriate place to dispute the validity of scientific theories, particularly
in the context of important First Amendment concerns.?®

Exercise of Government Investigatory Powers Can Chill Corporations’
Contribution to the Exchange of Ideas when they Target Opinions

All exercises of governmental power, including investigative tactics, must respect the rights
protected by the First Amendment. At its core, “[t]he First Amendment is a limitation on
government.”?’ To be sure, “when the government speaks it is entitled to promote a program, to
espouse a policy, or to take a position.”?® But the government is not entitled to use its police
power to “burden the speech of others in order to tilt public debate in a preferred direction.”?

Government investigations implicate First Amendment protected activities because investigative
tactics may discourage inquiry and collaboration on controversial issues and force self-
censorship. “[T]dentification and fear of reprisal might deter perfectly peaceful discussions of
public matters of importance.”*° As one commentator notes, “coercive discovery chills speech by
deterring people from speaking, writing, or joining an organization,” and “[a]Jnonymity and, to a
lesser degree, confidentiality foster free expression by relieving an individual’s fear that he’ll be
fired, harassed, or socially ostracized based on the content of his speech.”!

Because subpoenas and civil investigative demands destroy anonymity and open internal debates
to review and government sanction, they can encourage self-censorship. Under threat of
subpoena, for example, a company might decide not to take a controversial public position or
discuss a policy proposal with leading experts, its trade association, or a think tank. “Without
protection against government probing, countless conversations might never occur or might be
carried on in more muted and cautious tones.”3? This is why Courts must be vigilant to protect
the “vital relationship between freedom to associate and privacy in one’s associations.”33

It is not hard to imagine the in terrorem effect that these tactics could have on debates and
speech concerning myriad issues of public concern, because “[t]he threat of sanctions may deter
their exercise almost as potently as the actual application of sanctions.”** Courts should continue
to strictly scrutinize subpoenas that implicate First Amendment rights and invalidate subpoenas
that fail to satisfy strict scrutiny.
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Judicial supervision of investigative tactics that target opinions expressed in public policy
debates is critical to ensuring the protection of First Amendment rights. Even “valid[] and
reasonable[]” justifications for an investigation “cannot save” government action “that is in fact
based on the desire to suppress a particular point of view.”*® When the First Amendment is
implicated, “the usual deference to the administration agency is not appropriate, and protection
of the constitutional liberties of the target of the subpoena calls for a more exacting scrutiny of
the justification offered by the agency.”*® In other words, because the political process may be
insufficient to protect the First Amendment rights of those expressing unpopular opinions, courts
have repeatedly reviewed government investigations for intrusions upon First Amendment rights.

Additional Safeguards Are Needed to Fully Protect Free Speech and Association
in the Public Policy Realm

Although courts generally apply strict scrutiny to government subpoenas that implicate First
Amendment rights, the importance of safeguarding such fundamental rights calls for additional
protections to guard against politically-motivated investigations. Even if a motion to quash a
subpoena is ultimately successful, the ultimate relief does not remove the chilling effect of the
subpoena on the company for future communications or for other companies involved in the
subject of the subpoena or that work in the same industry. The mere threat of expansive
subpoenas to an industry in the government crosshairs can inhibit the ability of companies to
speak freely or even conduct scientific research into politically-charged issues.

Lawmakers should consider imposing a heightened standard for issuing subpoenas and civil
investigative demands that implicate the First Amendment. One way to prevent government
investigations from infringing on First Amendment rights would be to impose meaningful
limitations on the issuance of subpoenas and civil investigative demands. There are a variety of
state and federal laws and rules governing such discovery tools, and those rules typically give
law enforcement broad discretion to obtain any potentially relevant information that is not overly
burdensome to produce.®’

Lawmakers should consider revising those provisions to cabin discretion when discovery
implicates First Amendment concerns. In particular, rules could be revised to require
investigators to identify specific indicia of illegal conduct when a document request implicates
scientific research or communications addressing issues of broad public concern. Such a
heightened standard would be analogous to the heightened pleading standard for fraud under
Federal Rule of Civil Procedure 9(b), which provides that “[i]n alleging fraud or mistake, a party
must state with particularity the circumstances constituting fraud or mistake.” To address

35 Cornelius v. NAACP Legal Def. & Educ. Fund, Inc., 473 U.S. 788, 812 (1985).

36 FEC v. Larouche Campaign, 817 F.2d 233, 234 (2d Cir. 1987) (citation omitted); see also FEC v. Machinists Non-
Partisan Political League, 655 F.2d 380, 386-88 (D.C. Cir. 1981) (“[T]he highly deferential attitude which courts
usually apply to . . . subpoena enforcement requests . . . has no place where political activity and association . . .
form the subject matter being investigated.”).

37 See, e.g., Fed. R. Crim. P. 17; 31 U.S.C. § 3733.



concerns that this would require prosecutors to reveal their case, judges could examine such
information confidentially.

Additionally, with or without Congressional action, the U.S. Department of Justice (“DOJ”) can
establish additional guidelines and advance First Amendment protections by updating its U.S.
Attorneys’ Manual (“USAM?”) to reflect the importance of constraining government
investigations that infringe on the First Amendment.

Accommodations in DOJ policy and the USAM are not unusual. Several years ago, the DOJ
announced that it would require corporations to waive attorney-client privilege and work product
doctrine in order to obtain full cooperation credit in an investigation.® Congress threatened to
prohibit U.S. Attorneys and others from considering a valid assertion of privilege in evaluating
cooperation. To avoid congressional intervention, the Department of Justice revised the USAM
to address the issue.® Similarly, the USAM and DOJ policy require careful consideration of First
Amendment values in investigations that involve journalists, requiring special showings and
permissions before issuing subpoenas.*

To address the First Amendment rights identified above, DOJ could require heightened internal
review and authorization to join state investigations or file a charge or complaint that implicates
debates over economic or scientific research or private deliberations or communications debating
issues of broad public concern. And the Manual could require supervisors to apply a heightened
evidentiary standard before authorizing investigations into such issues.

Such leadership would set a good example for the states. Many states look to federal practice for
best practices, and state investigations are often conducted with an eye toward federal
proceedings and joint work. Moreover, State Attorneys General can also take a leadership role by
emphasizing to their prosecutors and investigators the importance of considering the impact of
their investigations on core First Amendment rights of targets and third parties.

CONCLUSION

Corporations make vital contributions to the marketplace of ideas by engaging in research,
discussion, and debate on significant public policy issues. Those contributions can be stifled
when public officials use their authority to issue subpoenas not to investigate suspected
wrongdoing but instead to chill speech that does not align with the official’s political
preferences. In addition to the important role of courts in strictly scrutinizing such overreach,
policymakers should consider imposing a heightened standard for issuing subpoenas that
implicate First Amendment rights. The U.S. Attorney General should also consider issuing
guidance for federal prosecutors on how best to restrain abusive subpoenas.

38 See, e.g., Memorandum from Larry D. Thompson, Principles of Federal Prosecution of Business Organizations
(Jan. 20, 2003).

39 See United States Attorneys’ Manual § 9-28.000, available at

http://www.usdoj.gov/usao/eousa/foia reading room/usam/title9/28mcrm.htm#9-28.710

40 See id. at § 9-13.400 at available at https://www.justice.gov/usam/usam-9-13000-obtaining-evidence#9-13.400
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